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PREFACE

When writing under such a broad remit as this, it is difficult to know exactly
what to include and what to exclude. Previous editions have not contained
any material on agency or negligence. I have decided to include these because
so many business courses include them in the syllabus nowadays. I have also
tried to put the law in its practical business context so that the reader knows
why the law has developed as it has, rather than simply presenting the reader
with a set of somewhat abstract rules.

It would be helpful if readers would give some feedback about the book.
For example, what do you think could usefully be expanded and what do
you think could be omitted without any loss? I would also be pleased to learn
of areas which you find difficult to understand—I can then work on trying to
simplify the text for any future edition.

If you would care to email me with your views at
Keith.Owens@Northampton.ac.uk, I will try to reply within a reasonable
time, though there are some times of the year where it might be weeks rather
than days!

Keith Owens
Northampron
July 2001
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CHAPTER 1

THE LEGAL SYSTEM

INTRODUCTION

This book begins by looking at the legal system. It is not intended to give a
comprehensive view: there are specialist texts which will do that. It is intended
to tell you enough about the system so that you know how it works in relation
to business matters.

It is difficult to undertake any activity in business which does not have a
legal consequence. Any sale of goods or supply of services, for example, has
potential legal complications. However, this does not mean that business
people need to consult their solicitors before their every move. Disputes tend
to be resolved by negotiation and compromise. Only in extreme cases is
recourse taken to legal action. This is because legal action is not only expensive
in relation to the costs that need to be paid to the justice system (not least to
one’s professional legal advisers), but it is also expensive in relation to the
working time lost to the business enterprise because key personnel are needed
to prepare statements, consult with legal advisers and, ultimately, to attend
court for possibly several days to give evidence. Although the greater part of
the costs paid to the justice system may be reclaimed from your opponent if
you win, winning is never guaranteed; and even if you do win, the cost of
tying-up your enterprise’s personnel cannot be reclaimed.

It is common when concluding a contract to put a clause in it to the effect
that any disputes shall be referred to arbitration. This means that the dispute
will be solved by an arbitrator (a sort of referee—further reference will be
made to arbitrators later on). In this case, the need to attend court is replaced
by the need to give evidence to the arbitrator, who may be prepared to be
more accommodating than the courts to the needs of your business: for
example, evidence may be given by written statement or may be given outside
normal business hours. Nevertheless, a significant amount of time will still
be taken up.

In practice, wherever possible, business people avoid recourse to the legal
system and rely on self-help. Why, then, is it necessary for a business person
to learn the law at all? Can’t all disputes be solved by common sense and
compromise? The answer is that, to some extent, this is what happens. But
common sense solutions usually involve negotiations. For example, your
customer wishes to reject a freezer she has bought from you because, although
it performs its function perfectly well, it had some cosmetic damage which,
to put right, will cost between 15% and 25% of the purchase price. You offer
a discount of 15%. She argues for 25%. In the end you agree on 20%.
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Negotiations can be pursued much more effectively if you, as a negotiator,
are aware of the legal principles that a court would follow if it were to decide
your dispute. It enables you to quantify, in percentage terms, your chances of
winning should the matter have to be resolved by a court or arbitrator. For
example, has your customer the legal right to reject the freezer because of
cosmetic rather than functional damage? Under s 14 of the Sale of Goods Act
1979, it is probable that, especially if she is a consumer, she does have that
right. Her chances of winning the case, should she seek to reject the goods
and you refuse to accept this rejection, are high, let us say in the region of
95%. You will, therefore, bear that in mind when conducting your negotiations
and, having succeeded in persuading your customer to accept the goods for a
reduction of 20% of the price, you will probably be quite satisfied with your
efforts.

COMMON LAW AND CIVIL LAW

This section deals with the relationship between common law and civil law.
Until relatively recently, this was largely of academic interest. However,
since European Union law is based on civil law and since the English courts
must now take account of Union law, where appropriate, in reaching their
decisions, the relationship between the two has become of practical
importance.

There are two important systems of law which have been developed in the
Western world. These are:

(a) Roman law; and
(b) English law.

Many other states throughout the world have based their legal systems on
one of these two systems. Countries which have based their system on Roman
law, including the EU, are said to have a ‘civil law’ system. Countries which
have based their system on English law are said to have a ‘common law’
system.

Common law systems

English law (‘English’ includes Welsh, but excludes Scottish and Northern
Irish) is called common law. This means that the law is common to the whole
country, in contrast to law which does not apply throughout the whole country
but which varies according to local custom. Common law originally consisted
mainly of principles established by judges in cases brought before them, which
the judges then applied to similar cases arising in the future. Such law is
called case law. However, nowadays, legislation enacted by Parliament (also
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called statute law), which mainly takes the form of Acts of Parliament and
statutory instruments, has become the most important source of domestic
law, though, for example, most of the law of contract is still based on case
law rather than statutory law. The term ‘domestic law’ is used to denote
areas of law which are not affected by European Union law. Where an area
of law is affected by European Union law, the legislation of the European
Union is the supreme source of law.

Those countries which have a legal system based on English law and,
therefore, have common law systems, include many former British colonies,
for example, Australia, New Zealand, the USA (except Louisiana) and Canada
(except Quebec). They also include Northern Ireland. The significance of
this is that if there is no English authority on a particular point of law, the
judge may seek guidance from the law of other common law countries.

Example

In Ready Mixed Concrete v Ministry of Pensions (1968), the court had to
decide whether lorry drivers who delivered concrete for Ready Mixed Concrete
Ltd were employees of the company, or whether they were self-employed
contractors. The issue was complicated by the fact that, although the drivers
were designated ‘self-employed’, there were a large number of factors (for
example, they were compelled to wear the company’s uniform and provide
sick certificates when they were incapable of work through illness, among
other things), which pointed towards the conclusion that they were, in law,
employees. Because there had been no analogous English case, the court
referred to a USA case and a Canadian case to help in establishing criteria
which would act as a guide to whether, in such cases, the workers are truly
self-employed or whether, in reality, they are employees.

Civil law systems

Most of the countries of Western Europe, their colonies and former colonies
have a “civil law’ system. Scotland, through its ancient alliances with France
and the Netherlands, has a civil law system. The Scots complain, with some
justification, that their system has become adulterated by virtue of the many
parliamentary enactments which apply indiscriminately throughout the UK.
In addition, because certain principles of Scottish law are identical to those
of English law, each country has borrowed quite liberally from the law of the
other. For example, the seminal case in English law on establishing liability
for negligence is a Scottish case. Nowadays, the principal differences relate
to the law of contract and tort (civil wrongs, which in Scotland are called
‘delict’) and to criminal law. On the other hand, in respect of many areas of
statutorily created modern law (employment law relating to unfair dismissal,
equal pay, etc), Scottish law is identical to English law.
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Differences between civil law and common law

European Union law is a civil law system. The civil law has a fundamentally
different approach to both the creation and interpretation of statute law to
that adopted by English law. This means that, if they are to apply European
Union law (which now takes precedence over any conflicting domestic law in
the UK), many UK courts are having to familiarise themselves with a system
that is essentially alien to them.

Civil law creates statutory law (usually called ‘codes’) by laying down a
series of broad principles, leaving the judges to interpret what they mean. In
this they may seek assistance from previously decided cases involving similar
issues and from the opinions of eminent textbook writers. In contrast, UK
statutes are much more detailed, attempting to cover all foreseeable
eventualities. Of course, not every eventuality is foreseen, so that judges in
UK law also have an interpretive role, which involves reference to previous
cases and other sources of help, including textbook writers. However, we
should not make too much of this supposed distinction, since regulations and
directives, some of which are very detailed, have been issued in order to
amplify the Treaty of Rome and other primary legislation of the European
Union.

In relation to interpretation of statutes, the English method is to look at
the literal meaning of the words used and to give effect to them. It is immaterial
if the literal meaning results in a different consequence to what was intended,
providing the result is not manifestly absurd or meaningless. If that is the
case, the literal meaning can be modified, but only in so far as it is necessary
to make sense of the provision.

Example of the literal approach to statutory interpretation

Fisher v Bell (1961)

The Restriction of Offensive Weapons Act 1959 provided that it is an offence
to ‘offer for sale’ a number of offensive weapons, including flick-knives. A
shop-keeper displayed a number of flick-knives in his shop window, with
price tags attached. Was he guilty of an offence? Although the purpose of the
Act was clearly to penalise those who sought to supply dangerous weapons
to the public, it was held that no offence had been committed because it is an
established part of contract law that goods with prices attached are not being
offered for sale. Therefore, applying the literal approach, there had not been
an offer for sale.

The civil law method, on the other hand, is to look at the purpose of the
provision and to interpret the words used in such a way as to give effect to
that purpose. This is often called the ‘purposive’ approach. The tension
between the literal approach (which is still used in purely domestic legislation)
and the purposive approach (which should be used when interpreting a statute
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passed in pursuance of our obligations under the European Treaties) is causing
some problems in the English courts.

Example of the difference in the interpretation of statutory law

The Transfer of Undertakings Regulations 1981 were passed in order to give
effect to EEC Directive 77/187. This is aimed at protecting the employment
of persons who are employed in a business which is transferred to another
business. The Regulations provide that the contract of employment of those
persons employed by the transferring business immediately before the transfer,
shall transfer to the new owner. The question has arisen as to what immediately
before means, since buyers who wish to avoid the burden of having the seller’s
employees transferred with the business have induced the seller to dismiss the
employees shortly before the transfer is due to take place. The legal
effectiveness of this was underpinned by a 1986 Court of Appeal decision in
which the words immediately before were given their literal meaning, and it
was held that employees dismissed three hours before the transfer took place
were not employed immediately before the transfer. However, in the later
case of Litster v Forth Dry Dock and Engineering Co Lid (1989), the House
of Lords adopted the purposive approach and held that the words immediately
before the transfer must be interpreted in a manner which enables the
regulations effectively to fulfil the purpose for which they were made, that is,
that of giving effect to EEC Directive 77/187, which was issued with the aim
of protecting employment.

Different meanings of ‘civil law’ and ‘common law’

It is important to be aware that the expressions “civil law” and ‘common law’
can mean radically different things according to the context in which they
are being used.

‘Civil law’ may be used with one of three meanings:

(a) it may mean that part of a country’s law which is not criminal law (in
fact, that is the context in which most laymen will find it being used);

(b) it may mean, as we have used it above, a system of law based on Roman
law; and

(c) toaperson in the armed services it may mean any law which is applicable
to civilians (that is, law which is not military law).
‘Common law’ may also be used with one of three meanings:

(a) it may mean the whole system of English law, both case law and statute
law, which is the sense in which we used it above;

(b) it may mean law which was developed by the judges in the early common
law courts, in contrast to the law which was developed by successive
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Chancellors in their own court (called the Court of Chancery), in order to
mitigate the rigour and inflexibility of the common law. Such law is called
‘equity’. Where equity and common law conflict, equity prevails; and

(c) it may be used to mean that part of the law (both common law and
equity), which remains case law rather than statute law.

It is important when you are reading about the law, to identify which of the
possible meanings the author is giving to either of these two expressions.

The relationship between equity and common law

We have said that the term ‘common law’ may be used to distinguish the law
which was applied in the old common law courts from the ‘equity’ applied in
the Chancellor’s court, the Court of Chancery. The common law courts and
the Court of Chancery were incorporated into the new High Court of Justice,
as Divisions of that court, as a result of the Judicature Acts 1873-75. The
administration of the rules of common law and equity was fused at the same
time. However, it is still important to know whether a right or remedy derives
from common law or from equity. We will examine the reasons why after we
have looked at the development of equity.

Equity came about because of the rigid and inflexible approach of the
common law judges in a number of situations. For example, in medieval
times, if Alan borrowed £50 from Bill, Alan might be required to sign a
document called a ‘bond’ in which he agreed to repay the loan. Suppose he
repaid the loan, but failed to have the bond cancelled. Bill then claims
repayment of the loan, relying on the bond as evidence that the money was
owed. The common law courts would refuse to look beyond the evidence of
the bond and Alan would have to repay the loan a second time.

If the common law judges had been willing to adapt the law in situations
where a rigid application of the common law led to injustice, there would
have been no need for equity. However, the judges tended to be intransigent,
with the result that, in the early days of the law, where a litigant failed to get
justice from the courts of common law he might petition the King to do
justice. The King would pass such petitions to his Chancellor, who was an
ecclesiastic and was, in effect, the King’s chief minister. The Chancellor, being
a churchman, would decide the matter according to what he thought that a
person of good conscience should do in the circumstances.

Petitions grew in number to the point where a special court, the Court of
Chancery, had to be established in order to deal with them. A prime example
can be found in the law relating to mortgages.
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Example of equity in relation to mortgages

A mortgage consists of putting up property as security for a loan. Suppose
Ann wished to borrow £10,000 from Ben against the security of land called
Greenacre, worth £30,000. At common law, she would convey Greenacre to
Ben (that is, make Ben the legal owner of Greenacre), subject to a contractual
agreement that Ben would reconvey Greenacre to her if she repaid the loan
of £10,000 on time. If she failed to do so, Ben remained the owner of Greenacre
and, moreover, Ann still owed the £10,000. Against such a palpably unjust
state of affairs, the Chancellor intervened. Equity would allow Ann an
additional period of time in which to redeem the mortgage (that is, pay off
the loan) and, failing that, the court would order that the property should be
sold, that Ben should recoup his loan out of the proceed,s and that Ann
should receive any balance left over. Such a balance is called the ‘equity of
redemption’.

The law relating to mortgages was not the only area of law in which
equity intervened in order to apply ideas of fairness. The common law
was defective in relation to remedies. The only remedy available to a
claimant at common law consisted of a money payment called damages.
However, there are numerous situations where damages are not an
adequate remedy. For example, suppose that Carol continuously trespassed
on David’s land. For David to have to keep going to court to claim damages
would be unduly burdensome. Equity, therefore, invented the remedy of
the injunction: an order to Carol to desist from trespassing on David’s
land, which, if she disobeyed, amounted to contempt of court, for which
she could be punished.

The classic example of the intervention of equity is in relation to the law
of trusts. A trust occurs where one party, D (the donor) gives property to T
(the trustee) to hold or administer on behalf of B (the beneficiary). A common
modern example is where a husband with a wife and, say, two children,
wishes his children to become the ultimate owners of his estate after his death,
but, should his wife survive him, wishes his wife to enjoy the income from the
estate during her lifetime. The husband does not wish to make his widow the
owner of the estate in case she should remarry and take the property out of
the family, thus depriving his children of the property. The solution is to
create a trust by which the husband (the donor) transfers the legal ownership
to trustees, to administer on behalf of his widow (the beneficiary) during her
lifetime. After her death the trust may be wound-up and the trust property be
divided between the husband’s two children, who become the owners of the
property. The problem with the trust, originally, was that if the trustees
appropriated the trust property to their own use and the beneficiaries
complained to a common law court, the common law judges would simply
enquire as to who was the legal owner of the trust property. The answer was
that the trustees were the legal owners. The common law judges regarded
that as concluding the matter, thus depriving the beneficiary of the property.
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However, if the beneficiaries petitioned the Chancellor, the Chancellor would
order the trustees to act according to the dictates of good conscience and to
account for the trust property to the beneficiaries.

In the early days of equity there was no conflict between the Chancellor
and the common law judges. However, as equity became increasingly intrusive,
litigants began playing off one against the other. Thus, the Chancellor would
imprison a defendant for refusing to obey the Chancellor’s order to act in
accordance with good conscience, only for the Court of King’s Bench to release
him from prison, using the prerogative writ of habeas corpus, on the ground
that his imprisonment was unlawful. (The writ of habeas corpus is still in use
today and may be used by anyone claiming that he is being unlawfully
detained.)

In the early 17th century, the question arose in the Earl of Oxford’s case as
to what the outcome should be where the rules of equity and common law
conflicted. King James I decided the issue and came down in favour of equity
prevailing over common law. This is the rule at the present day.

However, it is important to note in this respect that if, for some reason,
equity refuses to exercise its discretion in favour of a person who is claiming
an equitable right or remedy, the common law rule regarding the situation
will then apply.

Until the late 19th century, an issue which involved questions of common
law and questions of equity might have to go to two courts in order to be
decided—a lengthy and expensive process.

Example

Wood v Scarth (1855 and 1858)

The plaintiff made a contract with the defendant which the defendant then
refused to carry out. The only remedy which the common law will give for
breach of contract is an award of damages. However, equity developed a
number of other remedies, one of which is a decree of specific performance.
This is an order by the court that the defendant will carry out the contract as
agreed. The plaintiff therefore sued the defendant in the Court of Chancery,
seeking an order of specific performance. However, the disadvantage with
equitable remedies, from the plaintiff’s point of view, is that they are given at
the discretion of the court. This means that even though the claimant has a
valid claim for breach of contract, the court will not necessarily order the
defendant to perform it. In this case, the court refused to grant the decree
because the defendant had entered into the contract by mistake. The mistake
did not invalidate the contract, but the court thought that to grant a decree
of specific performance would be unduly hard on the defendant.

The plaintiff then brought a case in a common law court, claiming damages.
It was held that the defendant’s mistake was no answer to the plaintiff’s
claim and damages were awarded accordingly.
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The Judicature Acts of 1873 and 1875 completed the fusion of common
law and equity as far as procedure is concerned. Nowadays, in similar
circumstances, there would be need to bring only one case in which damages
and specific performance could be claimed in the alternative.

It would be a mistake to think that, nowadays, equity will always intervene
to correct what are seen as injustices in the common law. In the early days of
equity it was criticised for its unpredictability: ‘Equity varies with the length
of the Chancellor’s foot.” Following such criticisms, efforts were made to
achieve greater consistency, in consequence of which equity became as
hidebound with precedent as the common law.

Nevertheless, equity has been invoked a number of times during the
relatively recent past in order to do justice in particular cases. In the law of
contract, the doctrine of promissory estoppel (see Chapter 5) has been created.
This has eroded the common law rule in Pinnel’s case. In relation to remedies,
an area which has been a traditional concern of equity, the Mareva injunction
and the Anton Piller order have emerged as new remedies.

The Mareva injunction freezes assets under the control of the defendant to
prevent them being moved out of the jurisdiction of the English courts to a
place where the claimant would not be able to get at them. The Anton Piller
order permits the claimant to enter the defendant’s premises in order to prevent
the defendant from destroying, concealing or removing evidence in the form
of documents or property (for example, pirated video cassettes). Both the
Mareva injunction and the Anton Piller order are now regulated by statute
and are now called a ‘freezing order’ and a ‘search order’ respectively.

Since the creation of the High Court of Justice by the Judicature Acts of
1873 and 1875, the administration of common law and equity have been
‘fused’ together. However, matters which were formerly dealt with in the
Court of Chancery are still dealt with in the Chancery Division of the High
Court and common law matters still dealt with in the Queen’s Bench Division
of the High Court, which corresponds to the old common law court of Queen’s
(or King’s) Bench. If a claimant is claiming both damages (a common law
remedy) and an injunction (an equitable remedy), for example, the case may
be brought either in the Queen’s Bench Division or the Chancery Division of
the High Court.

Why distinguish between common law and equity?

There are two reasons why it is necessary to be able to distinguish between
an equitable right or remedy and a common law right or remedy. The first
reason is that equitable rights and remedies are given only at the discretion of
the court, whereas any common law right or remedy is given as of right.
Nowadays, the court’s discretion is exercised according to settled principles;
equity no longer ‘varies with the Chancellor’s foot’. There is a variety of
circumstances in which the court will refuse to exercise its discretion in a
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party’s favour. For example, you will recall that at the outset equity was used
to prevent the defendant (or ‘respondent’) from acting against the precepts of
good conscience. What, then, if the petitioner (that is, the person seeking
equity’s help) had himself failed to act in accordance with good conscience?
In such a case, equity would adopt the maxim ‘he who comes to equity must
come with clean hands’ or ‘he who seeks equity must do equity’ and would
refuse to help the petitioner. A good example is to be found in the contract
case of D and C Builders v Rees (1966), where Rees was being sued for the
balance of a debt after D and C Builders had promised they would accept, in
full settlement, the amount which had already been paid. Common law
supported D and C’s claim, but Rees argued that equity should not allow D
and C to go back on their promise. The court held that, normally, equity
would not allow D and C to go back on their promise. However, Mrs Rees
had brought undue pressure to bear on D and C in order to obtain their
promise. Equity would, therefore, not exercise its discretion in Rees’ favour
since Mrs Rees had not herself behaved equitably.

The second reason lies in the maxim ‘equity acts in personan?’ (in relation to
the person), whereas common law is said to act ‘iz rem’ (in relation to the thing
or property). What this means is that a common law title (that is, right of
ownership) to property is good against any other claimant, whereas an equitable
title to property is a personal right which can always be defeated by a common
law title, where the legal owner has no notice of the equitable right.

Example of common law title prevailing over equitable title

Stan has given property to Terry to be held on trust for Ursula. As we have
already seen, Terry will have a legal (that is, common law) title to the property,
whereas Ursula’s right is equitable. Suppose that Terry sells the trust property
to Vera, who buys it in good faith and without any knowledge of Ursula’s
claim to the property. In such a case, Vera would become the legal owner of
the property, leaving Ursula with an action for damages for breach of trust
against Terry.

If, however, Vera had notice of Ursula’s interest in the property, Vera’s
claim would be defeated.

Since trusts are by no means the only situations where a person may obtain
an equitable title to property (for example, an informal assignment of an
insurance policy as security for a debt may give an equitable title to the
assignee), students who go to work in a financial services environment may
frequently encounter equitable titles to property.
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THE SOURCES OF LAW

An academic study of the sources of law can involve extensive discussions as
to classification of sources, and may involve enquiries not only as to where
the law comes from, but also from where it derives its validity. We will confine
our studies to a practical descriptive account of where to look for present-
day law.

The main sources of modern United Kingdom law are:
(a) legislation of the European Union;

(b) cases decided by the European Court of Justice as to the interpretation of
the European Union legislation;

(c) legislation by Parliament or powers delegated by Parliament; and

(d) case law from cases decided by judges in English, Scottish or Northern
Irish courts, as appropriate.

Legislation of the European Union

The United Kingdom acceded to the European Union (formerly called the
European Community) on 1 January 1973. The European Communities
Act 1972, which came into effect on the same date, incorporated European
Union law into our own domestic system without the requirement for any
further legislation. Accession to the Union made a fundamental
constitutional change in relation to the sources of law. Whereas previously,
the UK Parliament had been the supreme law-maker, that role is now
performed by the legislative organs of the European Union. Because many
of the provisions of European law are derived from French or German law,
the UK courts are increasingly looking at the French or German domestic
law in order to interpret European law.

Example of supremacy of European Union law
Factortame v Secretary of State for Transport (No 2) (1991)

The Merchant Shipping Act 1988, enacted by the UK Parliament, provided
that 75% of the directors and shareholders of companies operating fishing
vessels in UK waters must be British nationals. This prevented ships owned
by British companies but controlled by Spanish nationals from fishing in
British waters. An action was brought to challenge the validity of the provisions
in relation to the European Union’s common fisheries policy. However, there
was likely to be a substantial delay in obtaining a definitive ruling and,
meanwhile, the Spanish controlled company was losing revenue. They,
therefore, asked the courts to suspend the relevant provisions of the 1988
Act to allow them to fish until their rights had been finally decided. The
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House of Lords ruled that there was no such power in domestic law, but
referred the matter to the European Court of Justice to determine whether
European law required the Act to be suspended. It was held that national
courts are under a duty to give effect to community law where there is, or
might be, a conflict between national law and community law. Accordingly,
the House of Lords granted an injunction suspending the effect of the 1988
Act until the matter had been resolved by the European Court of Justice. The
decision was historic in that it was the first time a UK court had ever prevented
the operation of an Act of Parliament.

It is important to note that European law affects only a relatively small
area of activity, mainly employment, competition between enterprises,
agriculture and fishing. However, its scope is growing. Note that in relation
to matters in respect of which there is no Union legislation, domestic law
(that is, that of the relevant country) applies.

The idea behind European Union legislation is that each Member State
shall incorporate into its own domestic law the principles laid down in the
Union legislation. Should the Member State fail to do so, or should the
domestic legislation prove defective, the European Commission may bring
infringement proceedings in the European Court of Justice. If these are
successful, the Member State concerned must then take steps to remedy
domestic legislation.

Example of infringement proceedings
EEC v United Kingdom (1982)

Article 119 of the Treaty of Rome lays down a principle of equal pay for
equal work as between men and women. The UK interpreted this as meaning
that equal pay must be given for similar work. It enacted the Equal Pay Act
1970 to give effect to this principle. However, a directive was issued in 1975
which made it clear that the principle of equal pay was wider than the UK
perception: it covered not just equal pay for similar work, but also equal pay
for work of equal value. In 1982, the European Commission brought
infringement proceedings against the UK in the European Court of Justice,
alleging that the UK Equal Pay Act 1970 was defective in that it failed to
cover work of equal value. The European Court of Justice found in the
Commission’s favour. As a result, the UK introduced Regulations in 1983 to
amend the Equal Pay Act 1970 (as from 1 January 1984) so that it allowed a
woman (or man, where appropriate) to claim that their work was of equal
value.

The legislation of the European Union consists of primary legislation and
secondary legislation.
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Primary legislation

This consists of a number of treaties, protocols, council decisions, etc, the
principal of which is the Treaty of Rome, which founded the EEC. This
legislation can be directly enforced through the courts of Member States if
the state’s domestic legislation does not give the rights which the European
legislation contains. The main criteria which such legislation must meet before
it can have direct effect are that, first, it must be sufficiently clear and precise
and, secondly, it must leave no room for discretion to be exercised by Member
States. Legislation which may be enforced directly is said to be ‘directly
applicable’. Legislation which may be directly enforced against the State is
said to have a ‘vertical effect’. Legislation which may be directly enforced
against individuals (here we include legal individuals such as limited liability
companies) is said to have a ‘horizontal effect’.

Case showing horizontal effect of direct applicability of the Treaty of Rome

MacCarthys v Smith (1978)

A man was employed as a stockroom manager and was paid £60 per week.
He left the job, and four months later a woman was appointed at a wage of
£50 per week. She brought a claim for equal pay. The Court of Appeal held
that she could not succeed under the Equal Pay Act 1970, since the Act requires
comparison with a man in the same employment, whereas Ms Smith was
comparing herself with a man who had left the employment before she had
begun. However, the court referred the matter to the European Court of
Justice in order to determine whether she could succeed under Article 119 of
the Treaty of Rome. It was held that she succeeded under Article 119, which
repaired the deficiency in domestic legislation. The Court held that a woman
should receive equal pay for the same work even though the person with
whom she was comparing herself was a male predecessor.

Secondary legislation

The following secondary legislation may be made under the authority of
Article 189 of the Treaty of Rome:

(a) regulations;
(b) directives; and

(c) decisions.

EC regulations

These are directly applicable, both vertically and horizontally. For example,
Regulation 1612/68 provides regulations for the free movement of workers
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within the Union. Any person prevented from moving from one EC state to
another for the purpose of working would be able to pursue the matter through
the courts, relying on Regulation 1612/68.

EC directives

EC directives are said to be solely ‘vertical’ in effect, in that they are addressed
to the Member States and the state must give legislative effect to them before
they become law (though national courts are required to interpret the resultant
national legislation in a manner which reflects the wording and purpose of
the directive: Marleasing SA v La Comercial Internacional de Alementacion
Case C-106/89 (1990). In respect of directives concerned with rights in
employment, it has been held that the vertical effect means that because they
are addressed to the State, directives are not directly applicable in relation to
employees of private employers. However, it has been held that because they
are addressed to the state, they can be directly applicable in respect of (that
is, they can confer rights upon) state employees.

Case showing how a directive which generally has a vertical effect can have
a horizontal effect in relation to state employees

Marshall v Southampton and South West Hampshire Area Health Authority
(Teaching) (1986)

A Health Authority requirement that women should retire at an earlier age
than men infringed 75/117/EEC (the Equal Treatment Directive). It was held
that, because Ms Marshall was a state employee, the vertical nature of the
directive meant that she could take advantage of it, although an employee in
the private sector would not have been able to.

This would seem to give public sector employees an unfair advantage over
their private sector counterparts. However, a subsequent case decided by the
European Court of Justice shows how, while preserving the vertical effect for
state employees only, it is possible, using indirect means, to give a directive
horizontal effect for all employees. (Newcomers to law will find that
circumventing an established principle, while at the same time paying lip
service to it, is a favourite game of lawyers.)

Case illustrating how a directive can be given horizontal effect by indirect means
Francovich v Italian Republic (1992)
The Ttalian government failed to introduce legislation to protect employees

in consequence of the insolvency of their employer. The Italian government
should have done this in order to comply with Directive 80/987.

Francovich attempted to claim his loss from the Italian government, relying
on the directive. The question arose as to whether the directive was directly
applicable. The European Court of Justice confirmed that the directive could
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not have direct effect between an employee and a private employer. However,
the court ruled that if the employee of a private employer is disadvantaged
by the State’s failure to implement a directive, the employee may claim
damages from the Stzate providing three conditions are met. These are:

(a) that the result required by the directive includes the conferring of rights
for the benefit of individuals;

(b) that the content of these rights may be determined by reference to the
provisions of the directive; and

(c) thata causal link exists between breach of the obligation of the state and
the damage suffered by the persons affected.

In the event, it was held that condition (b) was not met: that is, the rights
conferred by the directive were not sufficiently precise on which to base a
claim. However, the European Court of Justice clearly envisages national
courts adjudicating upon claims against the state founded upon the failure to
implement appropriate directives and awarding damages where appropriate.

Decisions of the Commission

A decision may be addressed to a Member State, to a number of Member
States, or to an individual. The decision is binding on those to whom it is
addressed. A decision may be appealed against in the European Court of
Justice.

Example

Re Pioneer Hi-Fi Equipment (1980)

In this decision, the Commission imposed fines of around seven million ecus
(European Currency Units—an ecu was about 70 pence) for market-sharing
practices contrary to Article 85 of the Treaty of Rome. Article 85 outlaws
certain anti-competitive practices. Pioneer brought proceedings in the
European Court of Justice in order to annul the decision. However, the decision
was confirmed, although the fine was reduced owing to the Commission’s
miscalculation regarding the length of time for which the practices had been
in operation.

Decisions of the European Court of Justice

Any national court or tribunal dealing with a case which raises issues of
Union legislation may refer the matter to the European Court of Justice (ECJ),
for a ruling regarding the interpretation of the legislation. If the issue is raised
in a national court or tribunal from which there is no further appeal, the
matter must be referred to the ECJ. This is the effect of Article 177 of the
Treaty of Rome.
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There have been numerous references to the ECJ under Article 177. An
example of this is the case of MacCarthys v Smith (above, p 13) in which the
EC]J ruled that a restriction in the Equal Pay Act 1970, to the effect that a
woman could compare herself only to a man in the same employment for the
purposes of claiming equal pay, infringed Article 119 of the Treaty of Rome.
This ruling becomes part of the national law and overrides national legislation
which is inconsistent with it. Note, however, that an individual may not make
direct application to the EC].

The other main area of adjudication of the ECJ is in respect of appeals
from the decisions of the Commission. An example can be seen in the case of
Re Pioneer Hi-Fi Equipment (above), in which the ECJ confirmed the decision
of the Commission but reduced the fine imposed.

The ECJ sits in Luxembourg. The Court consists of 13 judges, six advocates-
general and a registrar. An advocate-general is allocated to each case. It is his
job to analyse the case for the Court and to suggest what the Court’s decision
should be. The Court, which sits as a full court (that is, all 13 judges) and
delivers one judgment, is not compelled to agree with the opinion of the
advocate-general but does so in about 75% of cases. Unlike the case with
English courts, no dissenting opinion is given by any judge who does not
agree with the majority.

The Single European Act 1986 added a new Court of First Instance to be
attached to the European Court of Justice. This new Court has limited
jurisdiction (it does not deal with references under Article 177 or infringement
proceedings brought against a Member State, for example) and appeal from
its decisions is made to the European Court of Justice.

Note that the European Court of Justice should not be confused with the
European Court of Human Rights, to which it is wholly unrelated. The
European Court of Human Rights operates under the auspices of the council
of Europe, of which most European countries, including those from the former
Soviet bloc, are members. The Court and the European Commission of Human
Rights were established under the 1950 European Convention on Human
Rights, to which the UK is a signatory. The Convention establishes various
basic rights and freedoms and it is through the Commission and the Court
that these are enforced. References to the court should be a thing of the past
following the incorporation of the Convention into domestic law under the
Human Rights Act 1998. The Court sits in Strasbourg, which is the
headquarters of the Council of Europe.

Legislation by the UK Parliament
Legislation consists of an express and formal laying down of rules of conduct.

It is almost invariably created by Act of Parliament (sometimes called ‘statute’)
or by the delegated authority of Parliament. Occasionally, however, law having
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statutory force may be created by exercise of the royal prerogative (effectively
by the Cabinet of the day). Increasingly, legislation is being made under powers
delegated by Parliament. In 2000, there were 45 Acts of Parliament but no
less than 3,400 pieces of delegated legislation.

Uses of legislation

Legislation may be put to one of four uses. The obvious ones are to create new
law or to amend existing law. For example, the Data Protection Act 1984
created new law with the purpose of, among other things, safeguarding the
privacy of persons about whom personal details may be stored on a computer.
The Race Relations (Remedies) Act 1994 amended the law on remedies for
successful complainants under the Race Relations Act 1976, by removing the
limit on the amount of compensation payable under the 1976 Act.

Two less obvious uses of legislation are:

(a) to consolidate existing statutory law when the statute law relating to a
particular topic has become unwieldy. This involves the repeal (that is,
cancellation) of the existing provision and its replacement with (usually)
identical provisions in the consolidating Act. Nowadays, in order to avoid
this type of problem, a new Act amends the old Act so that when the old
Act is reprinted containing the new provisions, the whole of the old law
and the new law is there in one Act. For example, the Sale and Supply of
Goods Act 1994, the Sale of Goods (Amendment) Act 1994 and the Sale
of Goods (Amendment) Act 1995 all amended the Sale of Goods Act
1979, so that there remains only one Act. If new sections are needed,
they are usually numbered the same as an existing section but given a
letter as a suffix, for example, s 20A; and

(b) to codify the law. This means that the case law on a particular topic is
drawn together in an Act of Parliament. A famous codifying statute was
the Sale of Goods Act 1893 (which was added to over the years and all
the relevant provisions have now been consolidated in the Sale of Goods
Act 1979). There have been proposals, from time to time, which have
failed to make much progress, to codify the law of contract. On the
other hand, much of the criminal law has been codified.

The above categories are not self-contained, and one statute may well perform
more than one of the above functions.
Types of legislation

There are two types of legislation:
(a) Act of Parliament (this is also called ‘statute’); and

(b) delegated legislation.
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Act of Parliament

Parliament consists of two ‘houses’, the House of Commons and the House
of Lords. Both are housed at the Palace of Westminster. The House of
Commons consists of 651 Members of Parliament who are elected by voters
from a particular geographical area, known as a ‘constituency’, to represent
them. In practice, the Member will belong to a political party (except for the
very rare independent member) and will vote on parliamentary issues in
accordance with the instructions given by his political party, enforced by
officials quaintly known as “Whips’. The political party which can command
the majority of the votes forms the government. The House of Lords has
almost 700 members. It is not a democratically elected body. It consists mostly
of life peers appointed by the government of the day. There are also almost
100 hereditary peers. In addition, the two Anglican Archbishops of Canterbury
and York and some senior Anglican Bishops are members.

Types of Bill

An Act starts life as a Bill. The Bill may be a Government Bill or it may be a
Private Member’s Bill. Either of these is called a Public Bill. There is also a
category of Bills called Private Bills. These usually have restricted aims, such
as the compulsory purchase of land for a particular purpose, and are usually
promoted by public authorities.

‘Private Member’s Bill’ is the name given to a Bill which is sponsored by
an individual Member of Parliament, rather than by the government. Because
parliamentary time is limited, there is a ballot to decide which Members are
allowed to put their Bills forward. Even where a Member wins time by virtue
of the ballot, his Bill is unlikely to become law—procedures exist which make
it fairly easy for objectors to block the progress of a Private Member’s Bill.
Yet, occasionally, the government will make time for a Private Member’s Bill
to go through the stages necessary for it to become law. This may happen
where the government does not wish to be too closely associated with a
controversial Bill which it would, nevertheless, like to see enacted as law.
Examples are the Matrimonial Causes Act 1937, which introduced the modern
concept of divorce into the law, and the Abortion Act of 1967, which legalised
abortion in certain circumstances.

How a Bill becomes an Act

A Bill may be introduced in either House of Parliament. An exception is a
‘money’ Bill—one dealing with taxation or loans—which may only be
introduced in the House of Commons by a Minister of the Crown. To become
an Act, the Bill must go through the following stages in both Houses: a formal
first reading, at which the title of the Bill is announced but no more; a second
reading, at which the Bill may be debated but not amended (to save
parliamentary time there is a procedure whereby the second reading may be
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done in Committee); a Committee stage, at which the Bill is discussed in
detail and, where appropriate, amendments proposed; a Report stage, where
the amendments may be debated and, where appropriate, referred back to
the Committee; and a third reading. It must then receive the Royal Assent,
which nowadays, by convention, is not refused—the last time the Royal Assent
was refused was by Queen Anne, in relation to the Scottish Militia Bill 1707.
Because the House of Lords is not an elected assembly, its power to reject a
Bill put forward by the Commons has been removed and replaced by a delaying
power: it may delay a Bill for a period of one year (except for a money Bill
where the period is one month), after which the Bill may become law despite
the opposition of the Lords.

A Bill usually has a number of clauses. Clauses may be added, deleted or
amended during the parliamentary process which leads to a Bill becoming an
Act. When the Bill becomes an Act, the clauses become sections of the Act.

Each Act has a short title (for example, Consumer Credit Act 1974) and
an official reference. Since 1963 the official reference has consisted of the
calendar year in which the Act was passed, together with a chapter number
(this simply perpetuates the fiction that Parliament passes one piece of
legislation during a parliamentary session and that that piece of legislation is
divided into a number of chapters. In practice, one can determine the
chronological order of the Acts passed in a parliamentary session by the
chapter number). The official reference of the Consumer Credit Act 1974 is
1974 Chapter 39°. This means that it was the 39th Act to be passed in 1975.

The Act is arranged in sections, sub-sections and paragraphs. There may,
on occasions, also be sub-paragraphs.

Example

Alice is claiming that she has been unfairly dismissed from her employment,
having walked out of her employment. She did this because her employer,
having promised payment if she worked overtime, is now refusing to pay. To
succeed in her claim, she will first have to prove that she has been dismissed
within the meaning of the Employment Rights Act 1996.

Section 95, sub-s (1), para (c) of the Act, which would normally be written
s 95(1)(c), may well cover her case. Section 95(1) provides:

(1)  an employee shall be treated as dismissed by his employer if,...—

(a) the contract under which he is employed by the employer is terminated
by the employer (whether with or without notice),

(b) he is employed under a contract for a fixed term and that term expires
without being renewed under the same contract, or

(c) the employee terminates the contract under which he is employed (with
or without notice), in circumstances in which he is entitled to terminate
it without notice by reason of the employer’s conduct.
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Other important features of Acts of Parliament

Somewhere in each Act, usually towards the end, will be an ‘interpretation
section’, that is, a section which defines key words and phrases to be found in
the statute. In the Consumer Credit Act 1974, for example, this is s 189.

At the end of the Act there will usually be a number of appendices, called
‘Schedules’. In the Consumer Credit Act there are five.

Schedules often expand upon matters which are contained in the main
body of the Act. For example, s 53 of the Sex Discrimination Act 1975 provides
that there shall be an Equal Opportunities Commission, while Sched 3 to the
Act makes detailed provision regarding the appointment, remuneration, tenure
of office of Commissioners, appointment of staff, and other matters relating
to the organisation and operation of the Commission.

Any Acts which are repealed by the new Act will usually be listed in a
Schedule. This is done in Sched 1 of the Trade Union and Labour Relations
(Consolidation) Act 1992. A consolidation Act, which you will remember,
repeals several old Acts and incorporates the repealed provisions in one new
Act, may contain a Destination Table which, very helpfully, shows where the
provisions of the old repealed Acts are to be found in the new Act. Thus,
there is a Destination Table at the end of the Trade Union and Labour Relations
(Consolidation) Act 1992, which shows where to find in the new Act, the
provisions of the old Acts which were repealed by Sched 1.

When does the Act come into force?

An Act may come into force in one of several ways. Whichever way is used,
it comes into force at the first moment of the appropriate day. The day may
be appointed by the statute itself for its commencement. It may be a day
which is designated by a person, often a Secretary of State, to whom the Act
expressly gives this power. It is increasingly common for different sections of
an Act to be brought into force at different times by using this procedure. If
neither of these applies, the Act comes into force on the day on which it
receives the Royal Assent.

Status of a statute

Statute is the supreme source of law in the United Kingdom in the sense that,
theoretically, Parliament may enact any law it wishes, no matter how arbitrary
or unjust in effect it may be: there is no written Constitution under which a
Supreme Court may declare a statute invalid. Judge-made law is subsidiary
to statute law. However, as we have seen, UK law is now subsidiary to law
made by the European Union so that, where UK law and EU law conflict, EU
law will prevail.

You will note that the statute, somewhat chauvinistically, uses masculine
pronouns. However, there is a general rule of interpretation contained in the
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Interpretation Act 1978 that the male embraces the female, so that Alice, in
our example above (p 19), is included within the ambit of the Act even though
it talks in terms of ‘he’ and ‘his’.

Delegated legislation

Due to the complexity of modern government, it is often necessary for
Parliament to delegate some of its law-making powers to others. Such
legislation is called delegated legislation. It has the force of an Act of
Parliament, but, unlike an Act of Parliament, the validity of the delegated
legislation may be challenged in the courts. This is done either on the ground
that the person to whom the power was delegated has exceeded the power
given to them by Parliament or, alternatively, that they have failed to follow
the correct procedure for bringing the delegated legislation into force.

There are three types of delegated legislation:

(i) Regulations, orders or rules

Whether delegated legislation takes the form of regulations, orders or rules
(or, indeed, is given some other name) is a somewhat arbitrary decision, since
there seems to be no meaningful distinction between them. Nowadays, most
delegated legislation takes the form of regulations. Each of the three, whatever
it is called, is created by statutory instrument made under an enabling power
which is contained in an Act of Parliament.

It is becoming increasingly common for an Act of Parliament to provide a
statement of general principle (though not nearly as general as a ‘code’ in
civil law), leaving the detail to be filled out later in the form of regulations.
The procedure for doing this is set down in the Act concerned. It usually
allows a Minister of the Crown to make regulations, often, but not always,
following consultations with interested parties. Regulations made under
statutory instrument are also a useful way of providing machinery for updating
monetary amounts to keep pace with inflation, without the need to pass
fresh Acts of Parliament.

Example

Sections 44 and 151 of the Consumer Credit Act 1974 give the Secretary of
State the power to make regulations relating to certain aspects of advertising
consumer credit facilities. Section 182 states how this power is to be exercised
and s 189 defines certain terms used. The Consumer Credit (Advertisements)
Regulations 1989 are, therefore, made under the powers given by ss 44, 151,
182 and 189 of the Consumer Credit Act 1974.

21



Law for Non-Law Students

(ii) Bye-laws

Most bye-laws are made by local authorities, though certain public
undertakings have power to make them. Power to make bye-laws must be
given by statute. Almost invariably they require approval by the appropriate
government minister.

(iii) Order in council

Certain powers are conferred by the constitution or by Parliament through a
statute, upon the Queen, acting upon the advice of the Privy Council. In
practice, these powers are exercised by the Cabinet (all of whom are Privy
Councillors) or by a member of the Cabinet. When an order is issued under
these powers, it takes the form of a statutory instrument.

Statutes on the web

The texts of all Acts of Parliament from 1988 and all statutory instruments
from 1987 can be found on the Internet at http://www.hmso.gov.uk. There is
a useful explanatory note attached.

Interpretation of statutes

Once a statute or a regulation has passed into law, it is often necessary for a
court to decide what the statute means. For example, suppose a statute is
passed which provides that it is an offence to park a vehicle so that it obstructs
the highway. This appears to be perfectly straightforward but, in practice,
problems of interpretation would soon arise. For example, is a vehicle parked
if it is stationary but the driver is at the wheel with the engine running? Is a
vebicle still a vehicle within the meaning of the statute if it is incapable of
self-propulsion because it has broken down? Is there an obstruction if other
vehicles can circumvent the parked vehicle? Does the word highway include
pavements and grass verges to either side of the roadway?

Some assistance may be gained from the Interpretation Act 1978, which
defines certain expressions commonly used in statutes. In addition, as we
have seen, modern Acts usually contain an interpretation section, which
stipulates the meaning to be given to words used in the Act. Where judges are
uncertain as to the extent of the meaning of a word used in a statute, they
may use the Oxford English Dictionary as an aid to interpretation. For
example, in the Attorney General’s Reference (No 1 of 1988) (1989), the
question arose as to whether a person ‘obtained’ information if it were
volunteered to him. The House of Lords consulted the Oxford Dictionary as
to the meaning of ‘obtain’.

There are a number of rules which guide the courts when they are
interpreting statutes. However, there have been such rapid changes in the
way that the interpretation of statutes has been approached over the past few
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years that it is strongly arguable that our traditional domestic rules of
interpretation are no longer paramount.

First, the Human Rights Act 1998 must be applied when interpreting all
legislation, both primary and secondary. This is potentially tremendously
farreaching (for more detail see below).

Secondly, the law of the European Union is encroaching more and more
on domestic law. Since much of this law is derived from French or German
domestic law, the UK courts are increasingly turning to French and German
law in order to interpret what the law means. For example, in King v Tunnock
(2000), an agent was claiming compensation under the Commercial Agents
(Council Directive) Regulations 1993. Compensation in this context is a
concept of French law. The court, therefore, made reference to French law in
order to decide how compensation should be calculated.

Thirdly, what may be seen as a by-product of the UK joining the EU is that
our domestic rules of interpretation have been expanded to incorporate a
European rule of interpretation—the purposive rule. This looks at the purpose
for which the statute has been passed and interprets its provisions in order to
promote that purpose. This contrasts with the principal domestic rule of
interpretation, the literal rule, which may often have the effect of frustrating
the purpose of the statute.

Thus, the domestic rules, which are set out below, must be read subject to
the comments made above.

Literal rule

The basic rule is the literal rule, which means that a word must be given its
literal meaning even if this gives a result which does not accord with what
Parliament intended. An example was given when we were talking about the
basic differences between common law systems and civil law systems in their
approach to statutory law (see p 4 above).

Surprisingly to those outside the law, the courts were not permitted, until
recently, to refer to debates in Parliament which led to the passing of the Act
in question. However, a recent House of Lords case, Pepper v Hart (1993),
has held, contrary to the previous practice, that debates reported in Hansard
can be referred to in order to assist the interpretation of statute, in the following
circumstances:

(a) the legislation must be ambiguous, obscure or lead to an absurdity;

(b) the parliamentary materials relied upon must consist of one or more
statements by a minister or other promoter of the Bill, together with
such other parliamentary material as is necessary to understand such
statement; and

(c) the statements relied upon must be clear.
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Although this does not go as far as the purposive approach of the European
Court, it is a move in that direction, and as law handed down by the European
Union becomes increasingly pervasive, it is to be expected that English methods
of statutory interpretation will become harmonised with those of the EC]J.

Golden rule

Sometimes the application of the literal rule would lead to a manifest absurdity
or would result in the provision being meaningless. In this case, the golden
rule allows the literal wording of the provision to be modified, but only so far
as is necessary to remove the absurdity or to give the provision some meaning.

Example

R v Allen (1872)

The Offences Against the Person Act 1861 provided that whosoever, being
married, should marry during the lifetime of their spouse, committed the
offence of bigamy. Since it is not legally possible to marry during the lifetime
of one’s spouse (unless of course there has been a legal annulment or dissolution
of the marriage), using the literal rule it was not possible to commit the crime
of bigamy. Therefore, the courts modified the language of the provision to
read ‘whosoever being married goes through a ceremony of marriage’, commits
the crime of bigamy.

Mischief rule

There is an old rule, called the ‘mischief rule’, which has rarely been applied.
This is to the effect that a court will, where possible, interpret a statute in
such a fashion as to remedy the ‘mischief’ that the statute was passed to
remedy. In practice, the literal rule tends to be applied even though it may
have the effect of failing to remedy the mischief (see, for example, Fisher v
Bell, p 4). The ‘mischief’ rule is, however, closely related to the purposive
rule, dealt with below.

Purposive rule

In relation to provisions passed to give effect to the UK’s obligations under
EC legislation, there is a willingness to look at the purpose of a provision and
take a purposive view of its meaning. See the example given in relation to the
interpretation of the Transfer of Undertakings (Protection of Employment)
Regulations 1981, above, p 5.
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Statutory interpretation and the Human Rights Act 1998

The importance of this Act, in relation to the legal system, cannot be
emphasised too greatly. It has the potential to affect every single area of
activity which our law seeks to regulate—even, it seems, the rights of a finance
company under the Consumer Credit Act. It came into force on October
2000, and it incorporates the European Convention on Human Rights into
our domestic law. Previously, if a question of infringement of the Convention
arose, there was a long-winded process whereby the matter was referred to
the European Court of Human Rights (ECHR) at Strasbourg (not to be
confused with the European Court in Luxembourg, which deals with European
Union law). This procedure should be no longer necessary now that the
Convention has become directly applicable in domestic law.

Statutory interpretation and compatibility with the Act

The Human Rights Act itself affects every other statute in the legal system,
both those which were passed before the Act and those which have been
passed since. The Act makes a sweeping provision that all legislation is to be
interpreted in a way compatible with the European Convention. Thus,
provisions in legislation or rules of common law which have not previously
been challenged (perhaps because of the time and expense required to bring a
case before the ECHR,) but which appear to infringe one of the human rights
given by the Convention, are now open to challenge in a much more simple
and straightforward manner than in the past. Courts must presume that
legislation is intended to be compatible with the Convention. As the
Government observed in the White Paper which preceded the Act:

This goes far beyond the present rule which enables the courts to take
the Convention into account in resolving any ambiguity in a legislative
provision. The courts will be required to interpret legislation so as to
uphold the Convention rights, unless the legislation itself is so clearly
incompatible with the Convention that it is impossible to do so.

In addition, in respect of all new legislation, the minister in charge of it must
make a declaration that it is compatible with the Convention. He may make
a statement that it is not compatible, but that the Government nevertheless
intends to proceed with it. Where existing legislation has been found by the
ECHR to infringe the Convention, it may be amended. For example, the
Insolvency Act 2000 has amended s 219 of the 1986 Act to prevent self-
incriminatory answers, given under compulsion under the Companies Act
1985, being used in evidence against that person. This follows the case of
Saunders v UK in the ECHR, where it was found that the use of such answers
infringed the right of a person not to incriminate himself.
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Declaration of incompatibility

If legislation cannot be interpreted so as to be compatible with the Convention,
the court must make a ‘declaration of incompatibility’. This does not give the
courts the power to ignore the legislation; however, any order to be made
under the legislation may be postponed in order to give the Government the
right to respond. It is envisaged that the Government will respond quickly to
such declarations, and there is provision for a ‘fast track’ procedure for
amending the law in such cases. If not, the aggrieved party will have to use
the old procedure of applying to the ECHR.

In Wilson v First County Trust (2001), a lender completed documentation
which mis-stated the amount of credit given. Under the Consumer Credit Act,
this meant that the agreement could not be enforced. Even though the customer
may have lost nothing because of the mis-statement, the court was not permitted
to order that the agreement should be enforced. The Court of Appeal held that
this was incompatible with Article 6 (right to a fair trial) and Protocol 1, Article
1, which guarantees peaceful enjoyment of possessions (because as a result of
the Act, the finance company lost its money). The court does not have the
power to strike down the legislation in such a case. The court proposed to
make a ‘declaration of incompatibility” which would then put the onus on the
Government to change the law. The case was, therefore, adjourned to allow
the Crown to put its side of the argument, should it wish to oppose the making
of the declaration (see Chapter 24 for more detail).

Public authorities

The Act places a duty on public authorities, including courts and tribunals,
to conduct themselves in a way which is compatible with the Act. In the case
of public activities which have been privatised, this provision will apply.

Absolute, derogable and qualified rights

Some rights are absolute, such as the right to life or the prohibition of torture.
That right cannot be taken away. In relation to some rights, the Government
may enter a derogation (that is, can claim an exemption). Many rights are
‘qualified rights’ in which it is necessary to balance the public interest against
the rights of the individual. Thus, the right to freedom of expression is subject
to the law relating to defamation (which protects a person’s reputation)—
though such law could be challenged on the ground that it is more restrictive
than it need be in order to protect the individual’s reputation.

Meaning of ‘human rights’

To the layman, ‘human rights’ tends to have a restricted meaning. It tends to
mean the right not to be arrested arbitrarily for no cause, the right not to be
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tortured by law enforcement agencies in order to extract a confession, and
the right to be protected against similar wrongdoings by the state. However,
the notion of human rights has long progressed beyond a few rudimentary
propositions and now represents a sophisticated body of rights.

Main human rights

The European Convention on Human Rights sets down a list of human rights
in the form of a number of Articles. These include basic ones, such as the
right to life, the right not to be the subject of slavery or forced labour, and the
prohibition of torture and inhuman treatment. They also include:

Article 6 The right to a fair trial

This is wide-reaching. It includes pre-trial proceedings as well as the trial
itself, and so covers the whole judicial process. It has been held to apply
where suspects on a criminal charge have been denied access to a solicitor;
where a court refused to hear a negligence action on its merits, ruling that it
was against public policy to allow the case to proceed; and where the
Consumer Credit Act has provided that an agreement which was not entered
into according to the provisions of the Act could not be enforced by the
creditor, thus depriving the creditor of his money: the Court of Appeal held
that the company should have been entitled to argue its case in court.

Article 8 The right to respect for private and family life, home and correspondence

Article 9 Freedom of thought, conscience and religion, including the right to
manifest religion or belief in public or private worship, teaching, practice
and observance

Article 10 Freedom of expression, including the right to receive and impart
information and ideas without interference

Article 11 Freedom of assembly and association, including the right to form and
join trade unions

Article 13 The prohibition of discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth, or other status

Thus, employment law protects the employee or would-be employee from
discrimination on the grounds of sex, race or disability. It is foreseeable that
claims will emerge (some already have) claiming protection from
discrimination on the grounds of sexual orientation, religion, or even age
(which could conceivably be brought under ‘or other status’).
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There are a number of Protocols which include the right to peaceful
enjoyment of possessions, the right to education, and the right to free elections.

Case law, governed by the doctrine of binding precedent

In most other legal systems, including civil law systems, decisions made in
previous cases simply form part of the material (though necessarily an
important part) which a court may take into account in reaching its decision.
However, English law has a doctrine of binding precedent. Binding precedent
means that a judge, in deciding the case before him or her, is bound to follow
a ruling of law which was laid down by a higher court on a previous occasion.
The binding ruling is called the ratio decidendi, meaning ‘the reason for the
decision’. The Court of Appeal (unlike the House of Lords) is also bound by
its own previous decisions (though the previous court would probably have
been made up of different personnel, of course).

Any ruling of law which is not necessary to the decision (and, given the
verbosity of lawyers, including the present writer, there are plenty of those) is
called obiter dicta, meaning ‘things said by the way’, and is regarded as being
of persuasive authority for future courts. Other persuasive authorities include
decisions of courts which are not binding on the present court, including
those of courts in other common law countries and opinions of eminent
textbook writers.

Previous decisions are collected together and published in volumes as
law reports. The most important series of reports is called simply the Law
Reports. They are published by the Incorporated Society of Law Reporting.
There is often some time-lag between the case being heard and the report
being published. The reports are comprehensive, containing the arguments
of counsel (that is, the barristers who are instructed to argue the case in
court on behalf of the litigants), as well as the judgment, which is revised
by the judge before publication. Only a limited number of cases can be
reported. The Law Reports tend, therefore, to report cases which establish
an important new principle of law. If a case is reported in the Law Reports,
it is the Law Reports’ version which must be cited in court, not any other
report which may have been made.

There are four sets of Law Reports. These are Appeal Cases (AC), Queen’s
Bench (QB), Chancery (Ch) and Family (Fam). The Family Division was not
established until 1972. Before 1972, the third division of the High Court was
Probate, Divorce and Admiralty (PDA).

Appeal Cases contain reports from the House of Lords and the Privy
Council. Appeal Cases do not, as might have been thought, contain appeals
from the Court of Appeal. These are reported in the volume of reports for
the High Court Division in which the case started, or, where a case has
proceeded to appeal from the county court, in the volume for the Division
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of the High Court which it would have been started in had it been started in
the High Court.

There are two sets of general law reports which publish reports weekly.
The All England Law Reports (All ER) are published by a private publisher,
Butterworths, and the Weekly Law Reports (WLR) are published by the
Incorporated Council of Law Reporting. There are also a large number of
specialist reports. Students of business studies might come across Lloyds
Reports (Lloyds Rep), which report cases dealing with commercial law and
the Industrial Relations Law Reports (IRLR), which report cases relating to
employment (or industrial) law.

References to law reports in the Table of Cases are made as follows:
Chappell & Co Ltd v Nestlé Co Ltd [1960] AC 87; [1959] 2 All ER 701.

This means that a report of the case can be found in the Incorporated Council
of Law Reporting’s series of Appeal Cases for 1960 at p 87. Alternatively, it
may be found in the second volume of the All England Law Reports series of
reports for 1959, at p 701.

For those without access to a law library, the Incorporated Council of
Law Reporting has an excellent updating service called Daily Law Notes on
the web. It is to be found at http://www.lawreports.co.uk/indexdln.htm.

How precedent works

In practice, the doctrine of binding precedent is not nearly so rigid as the
theory. There are two main reasons for this.

First, if a court which is deciding a case wishes to reach a different decision
from that by which it is apparently bound, it is a relatively easy matter to
‘distinguish’ the present case from the previous one by ruling that the facts
are different in principle and that, therefore, the rule of law to be applied is
different. It is not uncommon, nowadays, to apply very tenuous distinctions
in order to be freed from rules of law laid down in earlier times under different
social, political or economic conditions.

Example of ‘distinguishing’

In Balfour v Balfour (1919), a husband promised to pay his wife £30 per
month maintenance during a period of enforced separation. He failed to pay
and the wife sued him for breach of contract. It was held that her claim failed
because agreements between spouses are not enforceable as contracts, since
it is not envisaged that such agreements will have legal consequences.

In the later case of Merritt v Merritt (1970), a husband and wife were
separating and the husband promised to pay his wife £40 per month out of
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which she had to pay the outstanding mortgage payments on the matrimonial
home. He also made a written agreement to transfer the house to her when
she had paid off the mortgage. He made the promised payments, but refused
to keep his promise to transfer the house to her when she had paid off the
mortgage. She sued for breach of contract. It was argued on the husband’s
behalf that she should fail because the agreement was between spouses and,
following the case of Balfour v Balfour, there was, therefore, no intention
that his promise should be legally enforceable. However, it was held that the
agreement was enforceable as a contract. The earlier case of Balfour v Balfour
could be distinguished on the ground that in that case the parties were living
together in amity when the agreement was made, whereas in the present case
the agreement was made after the parties had separated.

Questions of fact rather than law

Secondly, the great majority of cases involve issues of fact rather than law.
The first task of any court or tribunal is to decide what the facts of the case
are, in the event of a dispute, then to apply the law to the facts.

Most civil cases are tried by a judge alone or, in the case of certain tribunals,
by a panel chaired by a legally qualified person. In such a case the judge or
panel decides what the facts are. In the case of a trial by jury, the fact-finding
process is done by the jury, having been told by the judge what the law is.

It is important to distinguish between a question of law and a question of
fact for three main reasons.

First, a finding of fact can, as a general rule, be overturned by an appeal
court only if the finding is wholly perverse in the sense that no reasonable
court or tribunal could come to that finding on the evidence presented to it.
An appeal court will not overturn a finding of fact by a lower court or tribunal
simply because the appeal court would have come to a different decision on
the evidence presented.

Secondly, certain appeal rights are limited to appeal on point of law only.
For example, appeals to the House of Lords and to the Employment Appeal
Tribunal (among others) may only be brought on point of law.

Thirdly, only a decision on a point of law constitutes a legal precedent.

So, how do you tell the difference between point of fact and point of law?
The answer which the authors of an eminent textbook have given is that an
issue of fact is one which, if the case were being heard with a jury (but don’t
forget that the vast majority of civil cases aren’t), would be an appropriate
issue to be decided by the jury. The difficulty with this is that one then has to
progress to the question, what issues are appropriate to be decided by the
jury? A suggested answer, which is admittedly broad and general but will
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cater for most cases, is that a question of law is a matter of general principle.
A question of fact is how the general principle applies to the particular case.

Example

Kathryn is being sued for breach of contract. On Monday she offered to sell a
quantity of building bricks to Len at a very favourable price, giving him until
Friday to accept. On Tuesday she changed her mind and alleges that she
telephoned Len to tell him of this. On Wednesday Len posted a letter accepting
Kathryn’s offer, which she received on Thursday. Len is now stating that Kathryn
did not telephone him to withdraw her offer and that, even if she had, she
could not withdraw the offer because she had initially told him that it was to
remain open until Friday. There are two questions to be answered here:

(a) Did Kathryn telephone Len to withdraw the offer? and

(b) Can an offer be withdrawn before it has been accepted even if a time limit
has been given for acceptance and the time limit has not been reached?

The first question is a point of fact, since it is a question concerned solely
with the case of Kathryn and Len. The second question is a point of law,
since it involves a general principle which may be applied to all similar cases.
(The answer which the law has given to the second question is ‘yes’.)

Advantages and disadvantages

The system of judicial precedent has advantages and disadvantages. As is
often the case, the disadvantages may consist of the advantages considered
from a different point of view!

The advantages (and disadvantages) include:

(a) It is practical rather than theoretical.

Case law develops the law through practical examples rather than trying to
predict what will happen in the future and trying to legislate for it in advance.

The other side of the coin is that case law gets made only when there is an
appropriate case to cover the facts. English courts will not answer hypothetical
legal problems so, unless an appropriate case gets to court, an important
legal point may remain uncertain for many years. The only way to settle
undecided points, in the absence of case law, is for Parliament to find the
parliamentary time to legislate. However, legislation regarding a significant
body of law tends to take priority over legislation dealing with the isolated
point, even though the isolated point may be very important.

In addition, since taking a case to the higher courts such as the Court of
Appeal and the House of Lords is expensive, it may mean that an important
point which arises is made the subject of a settlement out of court. Thus, for
example, in Bernstein v Pamson Motors (1987), the High Court ruled that a
car purchaser lost his right to reject a faulty car after having possessed it for
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only three weeks. The decision was subject to criticism and an appeal was
lodged. Many commentators thought that the appeal would be successful
and a more generous time allowance given to the purchaser. However, the
defendant settled the matter out of court before the appeal. Thus the
purchaser’s rights remain uncertain (though for a more generous approach,
but in a slightly different context, see Truk v Tokmakidis (2000)).

(b) Certainty through detail.

Because of the large number of cases decided, the law is rich in detail. This
means that a large number of fact situations are the subject of a legal ruling,
which, in turn, means that there is a large degree of certainty in the law. See,
for example, Chapter 3 and the law relating to distinguishing offers from
invitation to treat. Although only the most important cases are included in
this text, they cover advertisements in newspapers, auction sales, catalogue
lists, supermarket sales, public transport and ticket machines. This enables
the lawyer to be able to predict the outcome of a case with some certainty in
many areas, though precedent didn’t help the Northampton auctioneer who
refused to sell two machines to the lowest bidder in an auction ‘without
reserve’. This proved to be an expensive mistake which could perhaps have
been avoided if the auctioneer had had an elementary knowledge of the case
law relating to auctions (see Barry v Heathcote Ball (2000)).

The disadvantage which arises from the detail is that there is too much of

it. There is a significant (and increasing) number of law reports which the
well-stocked legal library needs to hold. Holding hard copies takes up a great
deal of space and, whether copies are hard or electronic, they are very costly.
(c) Flexibility.
It is argued that the law can adapt to new fact situations through the
application of established principle. It is not necessary to pass a new Act of
Parliament in order to introduce new law. This is true to a certain extent.
There has been a dramatic upsurge in negligence claims over the past few
years owing to the willingness of the courts to apply the existing law to new
situations. The law relating to promissory estoppel in contract, for example,
circumvented an old but commercially inconvenient principle of law in order
to be more appropriate for modern commercial conditions and practices.

The disadvantage in this is that case law is retrospective in effect. This
point was made by the law reformer, Jeremy Bentham (1748-1832), who
argued that all law should be codified (that is, put into legislation), so that
people would know the law in advance. For example, in Donoghue v Stevenson
(1932) (see Chapter 27), the manufacturer who was sued by the consumer
appeared, under the existing law, to have a perfectly valid defence. It was
only by a 3:2 vote in the House of Lords that it was established that he was
liable. To Bentham, and some jurists following after him, establishing liability
in this way is wrong. He called it ‘dog’s law’ and compared it to the way a
person makes rules for his dog: he waits until it does something wrong and
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then beats it! Those who support Bentham would argue that there should
have been legislation in place which established that the manufacturer was
liable, before the event. However, this argument to some extent overlooks
the fact that legislators can never foresee every possible fact situation so that,
although the main principles of liability may be set down in legislation, there
will always be a role for judges to decide, after the event, what the legal effect
of the parties’ action was.

Further general disadvantages are:

(i) thatan out-of-date or unjust principle of law may become established as
law because no subsequent case is brought to court, which might give
the courts the opportunity to overrule the earlier decision; and

(i) thatimportant principles of law which may affect the lives of a significant
proportion of the population are decided by individuals who have not
been democratically elected.

CLASSIFICATION OF LAW

There are various ways of classifying legal liability. By far the most useful
classification for practical purposes is into (i) civil; or (ii) criminal. The basic
difference is that an infringement of criminal law renders you liable to
prosecution and, if you are convicted, you are liable to be punished; an
infraction of the civil law means that the injured party may sue you and, if
you are found liable, you are likely to have to pay a monetary compensation
called damages or have some other remedy awarded against you.

One important reason for being able to distinguish between criminal and
civil liability is that you can always compromise a claim in relation to the
civil law, that is, you can bargain with the claimant (the person or company
which is bringing the action against you) with a view to avoiding court action.
However, in the case of a criminal offence, although there is a discretion in
all cases whether or not to prosecute (and, indeed, some bargaining may take
place: for example, a local council may withhold a prosecution in relation to
an unlawful notice misleading consumers about their rights, if the person
responsible undertakes to remove the notice and not to display a similar
notice in future), whether to prosecute is the unilateral decision of the
authorities responsible for enforcing the law.

Criminal law

A crime may be defined as ‘a legal wrong for which the offender is liable to
be prosecuted and if convicted punished by the state’.

Most lay-persons, if asked to define a crime, will do so in terms of the
conduct prohibited. Thus, they will suggest that a crime is an act against
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public morality, or against the ‘public good’. However, it is not possible to
define a crime by reference to the wrongful activity which constitutes a crime.
There are two main reasons for this. First, it would be extremely difficult to
frame a definition which included all criminal activity but at the same time
excluded all non-criminal acts. Secondly, since standards of morality and
notions of ‘public good’ frequently change, one’s definition would need
continual updating.

It is, therefore, necessary to approach the problem from the point of view
of the consequences of the conduct: the twin factors of liability to prosecution
and liability to punishment if convicted. Thus, murder is a crime, but so too
is negotiating consumer credit without a licence, contrary to the Consumer
Credit Act 1974. Both offences contain the common elements highlighted
above, though, of course, the respective punishments will vary greatly.

Civil law

Although most laymen’s perception of law is confined to criminal acts, in
fact by far the greater part of our law is civil law. Perhaps the only definition
we can offer is that civil law is that part of the law which is not criminal law.
However, if we describe civil law we will say that its distinguishing feature is
that it is concerned with the rights and duties of individuals (including legal
individuals such as limited liability companies) as between themselves.

Although the state provides the machinery by which civil disputes may be
resolved and the judgment of the court enforced, it has no further involvement
in the matter.

The main areas of civil law with which a business may be concerned are:
Law of contract

This is concerned with the enforcement of promises, usually in the form of
agreements. Such agreements may be formal written agreements or informal
oral agreements, or even agreements to be implied from conduct.

Law of tort

A tort is a civil wrong, other than a breach of contract or a breach of trust
(both of which are civil wrongs but are not torts), which may be remedied by
an action for damages. Unlike contract (with which, nevertheless, there is
some overlap) the duty which is breached in committing a tort is fixed by the
law, whereas the duty which is breached in committing a breach of contract
is a duty undertaken voluntarily as a result of a promise to the other party.
There are quite a number of individual torts. The most prominent ones include
negligence, nuisance, trespass (to person, to goods, or to land), defamation,
breach of statutory duty, and deceit. In practice a person in business is most
likely to be concerned with negligence and breach of statutory duty.
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Commercial law or mercantile law

These terms tend to be employed interchangeably. They comprise the special
rules relating to specific types of contract such as sale of goods, supply of
services, hire purchase, insurance, consumer credit, carriage of goods, etc.

Company law

Most companies are formed so as to have limited liability for their debts.
This is regarded as a privilege conferred by the law, so that it is not surprising
that this privilege is subject to fairly detailed regulations about raising money,
the allotment of shares, company meetings, insider dealings, etc. This is the
subject matter of company law.

Employment law (or labour law or industrial law)

This can be divided into two parts. First, there is the part which regulates
individual employment rights, for example, the rules relating to unfair
dismissal, the right to redundancy payment, equal pay, etc. Secondly, there is
the part which relates to collective activity, for example, the law relating to
industrial action, admission to and expulsion from trade unions, etc. Some
employment law, particularly in the area of health and safety, is criminal law.

Land law

The main areas which concern businesses are the law relating to the
relationship of landlord and tenant and planning law.

Terminology

Criminal and civil law each have their own particular terminology. In a
criminal case there is a prosecution. The person bringing the case is called the
prosecutor. The accused (or the defendant) is first charged and then prosecuted.
The accused may plead ‘guilty’, in which case the defence lawyer may make
a plea in mitigation (that is, the lawyer explains special circumstances
surrounding the crime which tend to show that the accused is not as
blameworthy as it might appear, in the hope that this might persuade the
court to be lenient when handing down the sentence). The accused may, on
the other hand, plead ‘not guilty’, in which case a trial will follow. If the
accused is convicted (that is, found guilty) a plea in mitigation may be made.
The accused will then be sentenced. If the accused is found ‘not guilty’, he
will be acquitted.

In a civil case, the claimant brings an action against the defendant.
(Alternatively, you can say that the claimant sues the defendant.) The
defendant defends the case by denying liability. If his denial of liability is
successful he will be found not liable (for tort, breach of contract or whatever).
If his denial is unsuccessful he will be found liable. The court will then make
an award to the claimant.
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In an industrial tribunal, the complainant (or applicant) brings a case against
the respondent.

In an appeal case, the appellant brings the appeal against the respondent.

Relationship between civil and criminal law

It is extremely important to understand that a particular course of conduct can
give rise to consequences in both civil law and criminal law at the same time.

For example, the crime of murder (and most other criminal offences
involving physical injury) will almost invariably involve the torts (that is, the
civil wrongs) of assault and battery. The crime of causing criminal damage,
for example, by throwing a missile at a car, will amount to the tort of trespass
to goods. The crime of causing death by dangerous driving will amount to
the tort of negligence; the crimes of dangerous driving or driving without due
care and attention, assuming that they result in physical damage to another
person or to his property, will amount to the tort of negligence.

Despite the fact that many crimes also amount to torts, it is, in practice,
very rare for the victim of a crime to bring a civil action against the wrongdoer,
unless the wrongdoer is covered by an appropriate insurance policy. The
main reason for this is that it is a waste of time and money to sue a defendant
who is unlikely to be able to afford to pay the amount of any award of
damages which is made against him. Thus, to refer back to the examples of
murder and criminal damage, neither the murderer nor the person who
commits the criminal damage will be insured and, therefore, it is unlikely to
be worth suing them. On the other hand, the motorist who drives without
due care and attention must by law be insured against the risk of personal
injury to third parties, including passengers, and the risk of damage to the
property of third parties. Since, in such a case, the party who has suffered the
damage is really suing the insurance company, a civil action will be worthwhile.

Proving your case

A further practical point is that (as we have already said) most civil cases are
settled out of court. In this event, the defendant makes an offer to the claimant
which is dependent upon the claimant withdrawing his case. In cases where
there is a substantial amount of money at stake, there is often a protracted
process of negotiation before a settlement is finally reached.

Where the defendant’s conduct is a criminal offence in addition to being a
civil wrong, it is useful to the claimant’s civil case if the defendant has been
the subject of a successful criminal prosecution before the civil case comes to
court. The reason for this is that although, surprisingly, a conviction for a
criminal offence is not conclusive evidence that the defendant committed the
offence of which he was found guilty, a criminal conviction may be used in a
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civil case to raise the presumption that the defendant was guilty of the offence
for which he was convicted. This means that it is up to the defendant to
prove that he didn’t do what he was alleged to have done, rather than, as
would normally be the case, the claimant having to prove his case from scratch.

Example

Ted is convicted in a magistrates’ court of driving without due care and
attention when he hit Sarah’s car from behind. Should Ted or his insurance
company refuse to compensate Sarah in respect of the damage, with the result
that Sarah had to bring a civil case for damages, she could use the conviction
as evidence that Ted had been negligent. It would then be up to Ted to prove
that he hadn’t been negligent (though if he is successful it won’t overturn the
conviction!). In practice, Ted will find this extremely difficult to do.

Compensation in a criminal case

Strictly speaking, compensation is the job of the civil law. However, under
the Powers of Criminal Courts (Sentencing) Act 2000, where a person is
convicted of a criminal offence, the court which is sentencing him or her
may, in addition to a sentence or instead of a sentence, make a compensation
order. In practice, this power is not used as often as it might be. This is partly
because the Court of Appeal has said that compensation orders should not
be used where the criminal might be tempted to commit further crimes in
order to meet his or her obligations, and partly because in cases where civil
liability is not absolutely clear-cut, the criminal courts prefer to leave the
matter to be dealt with by a civil court. The maximum compensation that
can be awarded in the magistrates’ court is £5,000. In the Crown Court it is
unlimited. Note that the power to award compensation does not apply to
road traffic offences, except in relation to damage to a vehicle which is the
subject of an offence under the Theft Acts (for example, a car which has been
stolen or has been taken away and driven without the owner’s consent).
Note, too, that a victim of violent crime may apply to the Criminal Injuries
Compensation Authority for appropriate recompense. This will be done where,
as is usual, the perpetrator of the crime is not worth suing for damages.

THE COURTS

There are two types of court structure in the English legal system. One structure
deals with (mainly) criminal cases and one structure deals with civil cases.
Nearly all criminal cases are dealt with by the magistrates’ court, leaving
only a few of the more serious to be dealt with by the Crown Court. Most
civil cases are dealt with by the county court and by various administrative
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tribunals which have been superimposed upon the general court system (most
notably the industrial tribunals), leaving only a small minority to be heard by
the High Court.

Figure 1.1 The structure and operation of the civil courts

House of Lords, European Court of Justice, to which reference
on point of law may be made by any court or tribunal for
only clarification of the meaning of European Union

law. Reference must be made by a court from
which there is no further appeal

Court of Appeal (Civil Division)
|

High Court of Justice
Queen’s Chancery Family Restrictive || Employment
Bench Division Division Practices Appeals
Division Court Tribunal

Divisional Courts

County court Magistrates’ Court Emgloyment
(mainly domestic issues) Tribunals

The civil courts deal with a wide number of matters, including claims in
contract and tort. The court where a case is first heard is called a Court of
First Instance. In relation to most business matters, two courts have first
instance jurisdiction. These are:

(a) the county court; and

(b) the High Court, usually the Queen’s Bench Division of the court, but
sometimes the Chancery Division.

The whole system of civil justice has been radically overhauled following the

reforms proposed by Lord Woolf. Following a comprehensive inquiry, he

produced a Report, Access to Justice in two stages: an Interim Report in
1995 and a Final Report in 1996. He identified the key problems of the civil
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justice system as being ‘cost, delay and complexity’. In consequence of the
Report, the Civil Procedure Act 1997 and the Civil Procedure Rules 1998
were introduced and came into effect in April 1999.

The overall purpose of the reforms is to make the court system more user-
friendly. Civil cases, even the vast majority which were settled out of court,
were renowned for:

(1) delaying tactics: often used by defendants to wear down a claimant who
was refusing to settle for the terms proposed by the defendant;

(2) vast amounts of unnecessary paperwork: justified on the ground that it
ensured that every possible point was covered; and

(3) undue cost: in many small claims cases the legal costs were greater than
the amount recovered in damages.

A new system of case management conducted by judges, modelled on
American lines, was introduced with the objective of reducing the time taken
for cases to be resolved and, in consequence, saving costs. Under the previous
system, if one of the parties did not produce appropriate documentation to
time, the onus was on the other party to bring the matter before the judge
and to obtain an order to compel the defaulting party to comply. Under the
case management system, it is the judge’s responsibility to ensure that the
procedures (for example, exchange of witness statements) are completed by
the appropriate time. If they are not, a penalty is applied either by the
Civil Procedure Rules or by the judge. However, the judge retains an
overriding discretion and may give relief from a sanction imposed by the
Rules. The exercise of this discretion has already been the cause of a number
of appeals. It will be interesting to see whether the appeals reduce as the
process settles down.

In addition, Alternative Dispute Resolution (of which arbitration is
the most important example for businesses), which is aimed at keeping
the case out of the court system, is encouraged. Central to the system of
case management will be an efficient computerised system. It should be
noted that not everyone agrees that the case management system saves
time and costs.

Pre-action protocols (PAPs) are an innovation intended to encourage early
but well-informed settlement. These have been introduced for claims of clinical
negligence and personal injury. They were drafted after consultation with
interested parties and are intended to do away with what tended to happen
under the old system whereby the parties behaved like fighters in a boxing
match, testing each other out by a long period of sparring before getting
down to the actual fight. They require the claimant to send a letter detailing
his claim including an explanation of why the defendant is thought to be at
fault. The defendant has 21 days to acknowledge the letter, identifying an
insurer where applicable, and a further three months in which to investigate
the claim, at the end of which he should either admit liability or deny it,
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giving reasons. There are procedures whereby the claimant may obtain early
access to medical records and whereby the parties may agree on expert
evidence (preferably one report rather than the multiple reports commonly
used in the past) to be used in the claim. The protocols encourage the use of
Alternative Dispute Resolution. If a party fails to comply properly with a
PAP, this may be taken into account, in effect to penalise the non-compliant
party, particularly when the court is considering the question of costs.

Each case will be allocated to a ‘track’. There are three tracks:

¢ Small claims track; this is for cases where the amount claimed is £5,000
(formerly £3,000) or less. The £5,000 limit applies to personal injury
cases unless the amount of general damages claimed exceeds £1,000
(general damages represents damages quantified by the court, for example,
pain and suffering, rather than a specific amount of loss, such as lost
earnings; for housing repair cases, the cost of repairs must not exceed
£1,000 and the value of any other claim for damages must not exceed
£1,000). These cases will normally be heard by a junior judge called a
‘District Judge’. The hearings are intended to be relatively informal. If
the parties consent, a paper adjudication may be given. Costs awarded
to the winning party are restricted to: the summons issue fee; reasonable
travelling expenses to and from court; up to £260 for legal advice and up
to £200 for an expert’s report. The parties need not attend the hearing.
Parties may consent to the hearing of a claim using the small claims track
even if the value of their claim is above the £5,000 limit. In such a case,
the costs are not limited to the sums set out above.

e Fast track: this is for claims where the amount claimed is more than
£5,000 but less than £15,000; the pre-trial procedures are standard and
are designed to avoid complexity and to be relatively streamlined. The
trial must be estimated by the judge managing the procedure to last a
maximum of one day (five hours). If a trial requires expert evidence (for
example, the cause of a brake failure which results in a car crash), it is
intended that the parties will agree on a single expert witness (rather
than each side tendering its own expert was the case under the old
procedure) and that the expert will give his/her evidence in writing. The
intention is that this will save costs by avoiding multiple experts and by
avoiding the need for the witness to appear in court.

e Multi-track: these are cases where either the claim is for £15,000 or
more or cases of a lesser amount which involve points of special
importance or are of special complexity. This track offers a variety of
procedures (for example, pre-trial reviews, case management conferences,
standard directions by the court as to what is to be done), intended to be
selected for their particular relevance to the case in question. Formality
has been relaxed so that, for example, a case management conference
may take place over the telephone.
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A matter for complaint about the new civil justice system is that one of its
aims is to make the courts self-financing through the fees charged to litigants.
There is a strong argument that the state should treat justice as it treats health
and ensure that no-one is denied justice because they lack the means to pay
for it.

A relatively minor objective of the reforms was to simplify the language
used in the civil legal process. To give three examples, the ‘plaintiff (the person
bringing a case) is now the ‘claimant’; ‘pleadings’, which consisted of a formal
exchange of statements between the parties, intended to narrow down the
issues in dispute, are now called ‘statements of case’; an Anton Pillar Order
(that is, an order to search premises in order to discover evidence) is now ‘a
search order’.

Appeals

The Bowman Report (1997) suggested wide-ranging reforms to the system
of appeals. The main aims were to cut down the number of multiple appeals
which are possible and to cut down the use of expensive judicial time by
making more use of the possibility of appeal to a single judge or, where
appropriate, two judges. The Access to Justice Act 1999 made provision for
some of the recommendations. For example, the Court of Appeal is now
properly constituted with only one judge (formerly two were required). The
Act also made provision whereby the Lord Chancellor may, by Order, prescribe
new appeal routes. There is a new power under the Act whereby the Master
of the Rolls can order that an appeal being heard by a lower court may be
transferred to the Court of Appeal in relation to issues which are causing
difficulty.

The county court

There are about 240 of these in England and Wales. They were created by the
County Courts Act 1846. Quite why they are called county courts no-one
knows, since neither the individual courts nor the circuits into which they are
organised have anything to do with counties.

They are staffed by circuit judges, who are the more senior, and by district
judges. They have a wide jurisdiction including: actions in contract, tort,
probate, bankruptcy, winding-up of companies, admiralty matters, equity
matters, children and matrimonial property, undefended divorce, cases under
the Consumers Credit Act 1974 and the Race Relations Act 1976.

Under the new system, the county court will hear small claims track, fast
track and straightforward multi-track cases.

However, certain cases must be set down for hearing in the High Court.
These are: professional negligence; fatal accidents; fraud or undue influence;
defamation; malicious prosecution or false imprisonment; and claims against
the police.
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The High Court

The High Court consists of three divisions: Queen’s Bench, Chancery, and
Family. It is Queen’s Bench that hears commercial cases, though Chancery
has jurisdiction to hear matters relating to companies, partnerships, mortgages
and equitable remedies such as injunctions.

The High Court will hear the more complex or important multi-track
cases under the new system.

A High Court case will normally be heard by a High Court judge, though
simpler cases can be released to be heard by a circuit judge. The High Court
is based at the Royal Courts of Justice in the Strand. There are, in addition,
23 provincial centres at which High Court cases may be heard.

A High Court judge whose name is George Brown will be called Mr Justice
Brown when he is being written about. This is normally abbreviated to Brown
J. The situation is complicated by the fact that Brown J will be addressed in
court as ‘My Lord’ and “Your Lordship’. However, he is not a Lord unless he
holds the title independently of his position in the legal profession. High
Court judges are invariably knighted, so that Mr Justice Brown, who is called
‘My Lord’ in court, will be Sir George Brown in private life. Not surprisingly,
lay-persons, even journalists experienced in writing about judicial proceedings,
frequently become confused about what to call a High Court judge!

If George Brown had been a circuit judge before he became a High Court
judge, he would have been called Judge Brown. He would have been called
“Your Honour” in court and would be written about as Judge Brown or, His
Honour, Judge Brown.

Commercial actions may be tried in the Commercial Court, which is part
of the Queen’s Bench Division. Procedure is simplified and the case is heard
by a specialist judge. The court has power to sit as arbitrator. In an effort to
woo commercial litigants away from private arbitration, it has been proposed
that the court should have a general power to sit in private (it has such a
power where trade secrets, etc, are involved or where it acts as arbitrator).
Such a proposal was included as part of the Administration of Justice Bill
1970, but was defeated in the Commons.

The court acts as a point of reference for arbitrators. Any party to an
arbitration can require the arbitrator to ‘state a special case’ on an issue of
law, to be considered by the Commercial Court. If the arbitration is in the
Commercial Court itself, the reference is made to the Court of Appeal. There
are probably more cases heard in the Commercial Court by way of reference
from arbitration than are started in the court directly.

There are clear advantages in using the Commercial Court as arbitrator
where there are likely to be substantial points of law involved. When sitting
as arbitrator the court may sit at any place convenient to the parties—the
hearing does not have to be in the law courts; and as a special case can be
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referred to the Court of Appeal during the hearing, one stage of the appeal
process is dispensed with, with benefits in speed and cost.

Court of Appeal (Civil Division)

Appeals from the county court or the High Court are heard by the Court of
Appeal. The appeal will normally be heard by three Lords Justices of Appeal
(or the Master of the Rolls and two Lords Justices of Appeal). When George
Brown becomes a Lord Justice of Appeal, he will be written about as Lord
Justice Brown, which is abbreviated to Brown LJ. He is still called ‘My Lord’
or “Your Lordship’ in court and is still Sir George Brown. If George became
the Master of the Rolls, who is the senior judge in the Court of Appeal (Civil
Division), he would be called Sir George Brown, Master of the Rolls (usually
abbreviated to MR).

Appeal may be made on point of fact (subject to certain limitations) or on
point of law. In practice, unless the conclusion which the lower court has
reached is entirely unsupported by the evidence, an appeal on point of fact
will fail. The Court of Appeal may reverse or uphold the decision of the
lower court or it may substitute a new judgment. Exceptionally, it has power
to order a new trial, for example, where evidence has been improperly admitted
or rejected.

House of Lords

This is the final domestic court of appeal. It hears appeals form the Court of
Appeal and, in certain circumstances, from the High Court. It hears appeals
on point of law only. Either the court below or the Appeal Committee of the
House of Lords must certify that a point of law of general public importance
is involved. There is provision for direct appeal from the High Court in civil
cases, thus ‘leap-frogging’ the Court of Appeal. All parties must consent and
the appeal must raise a point of law of general public importance relating
wholly or mainly to a statute or statutory instrument.

A case in the House of Lords is usually heard by five Lords of Appeal in
Ordinary (often referred to as ‘Law Lords’). Law Lords are life peers, so that
when they are addressed as ‘My Lord’ this reflects their civil status as well as
their judicial status. Thus, when Brown L] is elevated to the House of Lords,
he will become Lord Brown.

Tribunals

Since the Second World War, there has been a great upsurge in the use of
administrative tribunals, rather than courts, to do certain types of judicial
work. Although most tribunals have a legally qualified chairman, most
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tribunals also have lay-persons involved in giving judgment. For example, an
industrial tribunal, which deals with employment matters, has a legally
qualified chairman plus two lay-persons: one representative from each side
of industry. An important defect of tribunal justice, from the point of view of
the public, is that legal aid (that is, state-funded professional assistance) is
not available for a tribunal case so that the applicant must either represent
him or herself, receive assistance from a body such as a trade union, or pay
for professional assistance out of their own pocket. The latter can make a
case not worthwhile pursuing since, unlike a court case, a tribunal rarely
awards costs to a successful party.

Arbitration

It is common for commercial contracts to contain a provision that any dispute
shall be referred to an arbitrator for decision. The arbitrator may be named;
he may be designated by his office; he may be left to be chosen by a designated
third party; or the contract may provide for the parties each to nominate an
umpire who will then agree on an arbitrator. Doubtless there are variations
on these methods.

The arbitrator need not be a lawyer. However, where an arbitration involves
a difficult point of law, the arbitrator may refer it to the High Court and
either party may request the arbitrator to submit a point of law for decision
by the High Court. Arbitrations have the advantage that they are usually
quicker than normal legal proceedings, they are heard in private, and they
may be held in a place and at a time convenient to the parties. It is also said
that arbitrations are cheaper, but this is not necessarily so.

Costs

One of the major drawbacks to litigation is the very high cost involved. The
court has a discretion in the award of costs. The normal rule in England is
that the winning party receives his costs from the other party. However, this
is by no means inflexible, and where one party brings a case simply to vindicate
his legal rights without securing any other advantage, the court may well
make him pay his own costs. In a case where there are multiple issues and the
claimant wins on some and loses on others, the claimant may be awarded a
proportion of his costs. At the moment, an employment tribunal rarely awards
costs, though there is power to do so if the applicant’s claim is vexatious or
frivolous. However, where following a pre-hearing review it is found that the
applicant has no case, the applicant can be made to pay a deposit of £500
against costs if he insists in proceeding with the case.
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Example of cost where the claim is compromised

Builders (B) claim that they are owed £2,000 by Customer (C) in respect of
maintenance work done on C’s premises. C claims that the work was defective
and, since it will cost £1,000 to complete the work to the initial specification,
Cis prepared to offer £1,000 in full settlement. After some negotiation between
C and B’s solicitors, C offers £1,500 in full settlement, on the terms that each
party will pay its own costs. The solicitor charges £70 per hour for the cost of
his service and adds 50% profit costs and VAT. (The profit costs might be less
if B is a large client, more if the matter is particularly complex.) If B accept
this offer, they will receive £1,500 less solicitor’s costs of (say) five hours’
work=£80+50%=£120x5=£600 plus (reclaimable) VAT at 17.5%.

Example of costs where claim is litigated (that is, taken to court)

If B refuses the offer and institutes legal proceedings to recover the debt, C is
likely to pay £1,500 into court. ‘Paying in’ is a useful tactic because it means
that if the court awards B less than the £1,500 paid in, B must pay all the
costs which accrue after the date the money is paid in. (The normal rule
about costs is that the party who wins the case is entitled to recover their
costs from the losing party.) The judge is not informed about any amount
paid in until after he has given judgment and is about to make an order in
relation to costs.

Costs escalate when the matter is litigated. In the first place, there are
certain pre-trial proceedings which are often lengthy and drawn out (and
therefore costly!) and secondly, the trial itself is expensive. It is not possible
to give an estimate of the costs of a full blown court trial, since there are so
many variables, but if the matter is at all complex or involves a substantial
amount of money, your solicitor may well instruct a barrister to appear on
your behalf. If the hearing is in the High Court (rather than the county court)
or goes to appeal, then generally a barrister must be instructed.

In employment tribunal cases, the norm is for each party to pay its own
costs, although there is a little used power to award costs where one of the
parties has acted frivolously, vexatiously or otherwise unreasonably. If the matter
is one which, under the terms of a contract, is heard by an arbitrator rather
than a court, the costs may be lower than for a court case, but often only
marginally so. The rule with arbitrations is that, unless the parties have agreed
otherwise, costs are awarded as they would be in relation to a court case.

Don’t forget that in addition to the costs mentioned above, a legal case
can also generate considerable indirect costs, for example, in relation to time
lost from work by attending at the solicitor’s office, preparation of relevant
documents, time lost to attend the court hearing, etc. Because of the cost and
complexity of legal action, the manager tends, for example, to remedy the
minor breaches of contract which occur daily at many workplaces, both by
customers and by employees, by informal negotiation rather than by legal
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action. Although the manager may feel threatened when a new piece of
legislation which affects his undertaking and carries criminal penalties comes
into force, he is relieved to find that enforcing authorities such as the Health
and Safety Inspectorate, the Trading Standards Department or the
Environmental Health Department, tend to work on a policy of advice and
conciliation rather than prosecution, except in serious cases.

CRIMINAL COURTS

Figure 1.2 The structure and operation of the criminal courts
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Although statute has created a wide range of criminal offences aimed at
regulating the conduct of businesses, it is relatively rare that business people
are brought before the courts for the commission of such offences.

The reason is twofold. First, some of the agencies entrusted with upholding
the law prefer to work on the basis of conciliation. They give help and advice
to the business community and only if that help and advice is blatantly ignored
will a criminal prosecution ensue, as a general rule. Thus, if you provide
consumer credit without having a licence, which is an offence under s 39 of
the Consumer Credit Act 1974, unless you are recalcitrant, you are more
likely to be counselled and warned about your future conduct than you are
to be prosecuted. Secondly, some agencies such as the VAT branch of Customs
and Excise, the Inland Revenue, etc, will often agree penalties as an alternative
to prosecution.

Thus, despite the fact that the business community commits an abundance
of criminal offences daily (albeit mostly inadvertently!), relatively few business
people end up being prosecuted.
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Types of criminal offence

For the purposes of determining which court is to try an offence, there are
three types of criminal offence:

(a) summary offences. These are triable only by magistrates;

(b) offences triable only on indictment. These are very serious offences and
may be tried only at the Crown Court by a judge and jury; and

(c) offences triable either way. There are a large number of such offences.
What happens in such cases is that both the prosecution and the defence
are permitted to make representations to the examining magistrates as
to whether the trial should be a summary one in the magistrates’ court or
a trial on indictment in the Crown Court. If the magistrates decide that
the trial should be on indictment, that is an end to the matter. If, however,
they decide it should be a summary trial, the accused must be told that
he has the right to trial by jury in the Crown Court should he so choose.
In practice, many such defendants opt for summary trial in order to get
the matter out of the way there and then.

Magistrates’ court

The magistrates’ court hears 98% of criminal cases. The trial is before a
minimum of two and a maximum of seven magistrates (though there are
several functions which one magistrate alone can perform), unless the
magistrate is a paid magistrate called a ‘stipendiary’, in which case he can try
a case sitting alone. The magistrate is called by his or her normal name and is
addressed in court as ‘Your worship’ or, less formally, simply as ‘Sir’ or
‘Madam’.

The magistrates are lay-persons, most of whom have only a rudimentary
knowledge of the law. For this reason they are assisted by a clerk. The clerk
for any Petty Sessional Division must have a five years magistrates court
qualification (that is, they must have had a right of audience in relation to all
magistrates courts proceedings for five years and so will be a barrister or
solicitor), though the clerk who appears in court on any particular day may
well be unqualified.

Appeals from the magistrates’ court may be made by the defendant to the
Crown Court. The appeal takes the form of an entire re-hearing of the case,
with witnesses giving their evidence all over again. (This contrasts with the
normal form of appeal which is simply conducted by examining the paperwork
from the court below.) The appeal is heard by a judge together with not less
than two and not more than four lay magistrates. There is no jury.

A further appeal may be made on point of law only to a Divisional Court
of the Queen’s Bench Division of the High Court. This may be brought by
either the prosecution or the defence. It is heard by three judges. If a point of
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law is the only matter at issue between the defence and prosecution, the
defence will often make their appeal direct to the Divisional Court, thus
cutting out the Crown Court.

A final appeal may be brought to the House of Lords, providing the
Divisional Court certifies that a point of law of general public importance is
at issue and either the House of Lords or the Divisional Court gives permission
to appeal.

Crown Court

A Crown Court trial is called a trial on indictment, and is conducted by a
judge, before a jury.

Appeal from the Crown Court lies to the Court of Appeal (Criminal
Division). Such an appeal is not a re-hearing of the case, though if the
appearance of fresh evidence is thought to warrant it, the court has power to
order a fresh trial before judge and jury if it wishes.

House of Lords

There is a final appeal on point of law to the House of Lords, providing the
Court of Appeal certifies that a point of law of general public importance is
involved and either the Court of Appeal or the House of Lords gives permission
to appeal.

Legal advice and assistance

The extent to which legal advice and assistance should be available either
free of charge or at a subsidised rate is a moot point. Ideally, everyone should
have unrestricted access to legal services. However, this is simply not
practicable. The existing scheme in 1998/99 cost the exchequer £1,622 million.
The cost of civil legal aid and that of criminal legal aid were similar, at around
£650 million each. The remainder was made up of legal aid for family matters.
The scheme restricted legal aid in civil cases to the relatively poor. In criminal
cases, in order to ensure that there could be no accusation of unfairness because
the defendant was not properly represented, the scheme tended to give the
defendant the benefit of any doubt. This meant that, in a number of high
profile cases, defendants who were apparently wealthy both before and after
their cases suffered from relative poverty at the time their means came to be
assessed for the purposes of legal aid.

In order to try to reduce the rapidly rising amount spent on legal aid, new
provisions have been enacted to try to promote value for money, on the one
hand, while ensuring quality of service on the other. The provision of legal
aid and advice has been overhauled by the Access to Justice Act 1999. It
establishes a Legal Services Commission to run two new schemes. The
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Commission will replace the Legal Aid Board. The new schemes will be called
the Community Legal Service and the Criminal Defence Service. The
Community Legal Service will provide legal aid in civil and family cases. A
funding code will set out the criteria for funding individual cases. Community
Legal Service Partnerships will be formed in each local authority area. The
Legal Services Commission, the local authority and others will plan the
provision of legal services in each area in order to ensure that the services
provided are appropriate to local needs.

The purpose of the Criminal Defence Service is to secure the provision of
advice, assistance and representation for persons facing criminal charges.
Contracts for doing this will be entered into with lawyers in private practice
or will be by salaried persons employed directly by the Legal Services
Commission.

The conditional fee, introduced by the Courts and Legal Services Act 1990,
has been reformed by the Access to Justice Act 1999. This is a ‘no win no
pay’ arrangement. The client enters into an insurance in order to ensure
payment of the other party’s costs should he lose. If he wins, the solicitor is
entitled to charge up to 100% in addition to his normal fee. The Law Society
(the governing body for the solicitors’ profession) has recommended that
solicitors curtail their fee to 25% of the damages recovered if this is less than
the 100% “uplift’. The 1999 Act improves the position of the claimant in that
it provides for the defendant to pay the ‘uplift’ charged by the claimant’s
solicitor and also the insurance premium paid by the claimant. It is hoped, by
the Government, that these changes will make conditional fees more attractive
to litigants seeking a non-monetary award. As things stood before the 1999
Act, the successful claimant had to pay the insurance fee and the ‘uplift’ out
of the damages secured from the other party. Thus, anyone seeking a non-
monetary award would be out of pocket whether he won or lost. The changes
made by the 1999 Act mean that a person who is successful in seeking a non-
monetary award should not be out of pocket in relation to costs.

The Legal Services Commission is given wide powers in relation to its
provision of aid. It may, for example, make loans to enable people to purchase
the appropriate aid.

Legal aid is not available to corporations.

Advocates in court

The legal profession is divided into two branches: solicitors and barristers.

A solicitor may be in partnership or may be a sole practitioner. Solicitors
traditionally deal with out-of-court matters such as the conveyancing of
property, drawing up of wills or trust documents, formation of companies,
issuing the documents to begin a legal action, and dealing with all ancillary
matters such as taking statements from witnesses.
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A barrister is traditionally an advocate: that is, a person who appears in
court on behalf of a litigant. A barrister is often referred to as ‘counsel’ and is
regarded as a specialist. Thus, when a solicitor is not sure whether a client
has a case which is winnable if it were taken to court (or defended), the
solicitor will often seek ‘counsel’s opinion’. It is useful for a solicitor to do
this in a case which is not straightforward, since if he acts on counsel’s opinion,
it will usually protect him from an action for negligence, should the client be
dissatisfied with the way in which the case has been pursued.

Barristers are sole practitioners, though certain aspects of their professional
undertakings resemble a partnership. Barristers work from a set of offices
called ‘chambers’, which house several barristers. They employ administrative
staff, cleaning staff, etc, in common. The chief of the administrative staff is
the ‘clerk’, whose particular job is to negotiate fees with solicitors who bring
work to the chambers. The fee for a ‘brief is customarily a set amount with
daily ‘refreshers’. Thus the fee for a brief which is marked £10,000 with a
£1,000 per day refresher would be £12,000 if the case lasted two days. A
senior barrister may apply to ‘take silk’. This means that he or she is entitled
to wear a silk gown rather than one made of an ordinary material called
‘stuff. A barrister who takes silk becomes a Queen’s Counsel, normally
abbreviated to ‘QC’. A QC appears in court assisted by a junior’ barrister.

Barristers used to have a monopoly of advocacy work in cases which were
begun in the higher courts, that is, Crown Court, High Court, etc, but, under
the Access to Justice Act 1999, it is now possible for a solicitor to act as an
advocate in the higher courts, though, oddly enough, they are not yet permitted
to wear the horsehair wig which is the trademark of the barrister. To do this,
the solicitor must undertake a special advocacy qualification.

Many barristers and solicitors are employed by organisations such as the
Crown Prosecution Service or by large corporations. Before the Access to
Justice Act 1999, there were professional rules which restricted the right of
audience (that is, the right of appearing in court as an advocate) and did not
permit employed barristers or solicitors to appear in certain courts. These
rules have now largely disappeared, allowing employed advocates rights of
audience on equal terms with those in private practice.

Where to find the law

The most obvious source is a textbook. However, a textbook only tells you
the writer’s view of what the law is: although the law relating to many
issues is settled beyond dispute, in other cases it is not, in which case a text
writer can only give you his view of the law (though good writers will
examine other possibilities) and it is by no means certain that a court or
tribunal will decide a case in accordance with the writer’s view, however
eminent they may be.
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If you wish to go to the source material, the primary sources of law are
statutes and decided cases (that is, cases which have been decided by judges).

Where to find statutes

Copies of individual statutes can be purchased from Her Majesty’s Stationery
Office (HMSO), High Holborn, London W1. They can be ordered through
most booksellers. They can also be found in most decent-sized public libraries.
Library copies are usually found in bound volumes, each containing several
Acts. Statutes published by HMSO are those which are cited in court. They
are known as the Queen’s Printer’s copy and contain the words of the statute
and nothing else. One needs to be careful when using a library copy in a
bound volume, since statutes are sometimes amended by subsequent legislation
and the bound volume fails to reflect this. In such a case, a copy of the
individual statute must be acquired. The texts of statutes and statutory
instruments may be found on the Internet at http://www.hmso.gov.uk. The
service is free of charge, apart, of course, from the phone call and service
provider’s fees.

Where to find law reports

Large public libraries usually have at least one set of general law reports;
some ‘general sets’, that is, reporting all types of cases which make an
interesting point of law; and some specialist reports, that is, those dealing
with a particular area of activity, for example, the Industrial Relations Law
Reports, which deal, as the name suggests, only with employment cases. Most
university libraries subscribe to one or more databases to be found on the
Internet such as Lexis and Lawtel.

On the web

Below is a list of useful website addresses:

http://www.lawreports.co.uk/indexdln.htm (this gives summaries of recent
cases)

http://www.hmso.gov.uk (this gives access to the full text of statutes or
statutory instruments)

http://www.oft.gov.uk (this is the Office of Fair Trading website. The Annual
Report gives useful information about a number of areas of law, particularly
the law relating to consumer credit and that referring to unfair contract terms)

http://www.asa.org.uk (the website of the Advertising Standards Authority)
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http://www.hull.ac.uk/lib/fsheets/eucase.htm (this contains reports of the
European Court of Justice)

http://www.companies-house.gov.uk (basic information about registered
companies and the work and services of Companies House)

http://www.lawlinks/gateways.htm (links to a variety of useful legal websites)

http://www.legalwebsites.co.uk (gives a wide range of websites for all aspects
of law)

http://webjcli.ncl.ac.uk (the web Journal of Current Legal Issues. Quality
articles on a wide range of current issues and developments)
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CONTRACTS AND WHAT THEY ARE USED FOR

WHAT IS A CONTRACT?

A contract is a promise or set of promises which the law will enforce. It
usually does this by awarding damages for non-performance or for defective
performance, but sometimes the court will order the party in default to carry
out the contract or not to breach it.

Bilateral contracts

Most major business contracts take the form of an agreement consisting of
reciprocal promises. This is called a bilateral contract. If either party entirely
fails to carry out their part of the agreement, or carries it out defectively, the
other may sue for breach of contract.

Example

Amy is a tour operator. She contracts with Beth, an air broker, whereby Beth
will provide an aeroplane to undertake specified flights to Spain during the
summer from May to September, at a total cost of £250,000. This creates an
obligation on both parties. If either party fails to fulfil her obligations, the
other may sue for breach of contract. If the breach is sufficiently serious in
effect, the innocent party may, in addition, repudiate the contract, bringing it
to an end.

Unilateral contracts

It is possible to have a contract where only one party makes a promise, that
is, there is no agreement as such. Such contracts are called unilateral contracts.
The difference between a bilateral contract and a unilateral contract is that
in a bilateral contract each party makes a promise or promises to the other. If
any promises are broken each may sue the other.

In a unilateral contract (which are sometimes called ‘if’ contracts based on
the idea that one party says to the other, ‘if you will do such and such, then I
will do so and s0’), one party’s promise is dependent upon the other party
performing an act requested by the offer and doesn’t become operative until
that act has been performed.
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Example

Charles guarantees David’s overdraft with Eastern Bank (that is, Charles
agrees to pay if David defaults). This is a unilateral contract whereby Charles
is saying to the bank, ‘If you will make a loan to David, I will guarantee its
repayment’. This does not bind the bank to make the loan, and Charles cannot
sue for breach of contract if the loan is not made. However, if the loan is
made, the bank is entitled to look to Charles for repayment of it should
David default.

Claims for restitution

It is possible to have an obligation to pay money to another party for work
carried out without there being a binding contract. In such a case, the parties
may have tried to formulate a contract but the contract has failed to come
into existence, and the party claiming the money is said to have a claim for
restitution.

Example

Edward is a builder and requires a quantity of windows and other glasswork
to put in the houses of an estate he is building. He begins negotiations with
Fiona, a glazier, to enter into a contract whereby Fiona will supply the
glasswork. Negotiations proceed slowly because of failure to agree on certain
essentials. Meanwhile, Edward asks Fiona to start work in anticipation of an
agreement. After Fiona has done some work, negotiations break down
irretrievably and Fiona stops work. There is no contract, so neither party can
sue for breach of contract. However, Fiona may claim what is called a quantum
meruit (meaning ‘as much as it is worth’) under the law relating to restitution,
for the work she has done. The court will award her a reasonable sum for the
work.

The theory of ‘agreement’

Classical legal theory is based on the idea that rights and duties arising from
a contract are fixed by agreement between the parties. However, the idea of
a contract being governed by ‘agreement’ is not entirely realistic, and probably
never was. There are a number of reasons for this.

In the first place, there are many contracts in which a stronger party
dictates to the weaker party the terms on which the dominant party is willing
to contract. It is immaterial that the weaker party wouldn’t agree with the
terms given a free choice; it is a case of take it or leave it. Once the weaker
party has entered into the contract, he or she is regarded as having agreed
to its terms.
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Secondly, the law, particularly statute law, may give the parties no option
in the matter. For example, if the parties to a sale of goods contract agree to
exclude from the contract the implied term that the goods shall be of
satisfactory quality, and if the sale is a consumer sale, the agreement to exclude
the term will be void under s 6 of the Unfair Contract Terms Act 1977.

Thirdly, there are inevitably situations where the parties haven’t given any
thought to a particular matter which arises during the course of the contract.
The approach of the law in such cases is twofold:

(a) Sometimes, the courts preserve the fiction that they are simply giving
effect to the parties’ agreement by deciding the dispute according to what
the court deems to be the intentions of the parties. This is done by looking
at what the parties have said, done and written, and then concluding
what an objective third party would have deemed to be the parties’
intentions in the matter. Where these ‘intentions’ consist of obligations
to be carried out as part of the contract, they may be categorised as
implied terms of the contract.

(b) An alternative approach of the law was to prescribe rules which are
imposed on the parties. In early law, these prescribed rules applied only
if there was no agreement to the contrary. In modern law, some of the
prescribed rules will apply even if there is an agreement between the
parties and will operate to override that agreement if it conflicts with the
legal rule.

Scope of the law of contract

The law of contract is concerned with the enforcement of promises. Although
in the minds of most lay-persons, a contract is a formal document full of
legal verbiage, formality is needed for very few types of contract. The majority
can be, and are, made verbally, or even by conduct. When you order a cup of
coffee in a café, you are making a contract with the café, and although the
transaction is straightforward, the café is impliedly promising you: (i) that
the coffee complies with the description applied to it; (ii) that it is of satisfactory
quality; (iii) that it is fit for its purpose; and (iv) that the café has the right to
sell you the coffee. The café may, further, make express promises to you, such
as, that the coffee contains cream and sugar. All these promises, both express
and implied, are contractual, and if they are broken, for example, if the coffee
turns out to be tea or if it is adulterated with poison, the café will be liable to
you for breach of contract.

The remedies that are available to the injured party are:

(1) Damages
This is a money payment which aims at putting the innocent party in the
position he would have been in if the contract had been carried out.
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(2)

(3)

Rescission

This is a cancellation of the contract which puts each of the parties back
into the position they were in before the contract; for example, A enters
into a contract with B whereby B will purchase a painting from A for
£10,000. B rescinds (that is, cancels) the contract because of A’s
misrepresentation that the painting was by Renoir when, in fact it, wasn’t.
B is entitled to his £10,000 back and A is entitled to have the painting
returned to him.

A decree of specific performance

This is an order to the defaulting party to carry out the contract. Note
that it is awarded in only three circumstances:

(i) where the subject matter of the contract is land;

(ii) where the subject matter of the contract is commercially unique goods;
or

(iii) where the remedy of damages would not properly compensate the
claimant.

A decree of specific performance will never be awarded in the case of a
contract of employment.

Injunction

Injunctions are of two types: mandatory, which is an order of the court
to someone to carry out an obligation; and prohibitory, which is an order
of the court to someone to refrain from doing something which is a breach
of contract.

Declaration

This simply declares the rights of the parties in the matter, without making
any order. It is often used in conjunction with an injunction, that is, both
remedies are sought together.

Rectification of documents

This is an order of the court to rectify the wording of a document where
it fails to represent accurately the verbal agreement of the parties.

THE PRACTICAL USE OF THE LAW OF CONTRACT

There is a tendency to think of the law of contract as a means of bringing
defaulting parties to court. While it is true that in certain types of contract,
for instance consumer credit contracts, there is a relatively high incidence of
court action, actions for breach of contract in cases involving two commercial
parties are a relative rarity. It is more normal for disputes to be settled by
agreement or, where one of the parties proves intransigent, for the matter to
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be left unsettled. In the latter case, there is often a consequent termination of
the commercial relationship between the two.

Even where actions are brought, businesses tend to prefer to use private
arbitration rather than the ordinary court system. This may either be provided
for in the contract itself, or agreed by the parties as a means of resolving the
dispute after the dispute arises.

The main aim of commercial parties in making a contract is to lay down,
with as much clarity as possible, what each party is expected to do under the
contract. In addition, it should state what the parties’ responsibilities are to
be in the case where the contract doesn’t go as planned, for example, if
performance is interrupted by industrial action.

Where a contract is of high value, or is intended to last for some length of
time, it is particularly important that some thought is given to planning the
contract.

The law of contract is commonly used for the following purposes:

(a) to recover a debt on a contract;

Example

Anne sells a quantity of bricks to Builders Ltd for £1,000 on 30 days’ trade
credit. Builders Ltd fails to pay for the goods. Anne may sue Builders Ltd for
the price agreed in the contract.

(b) to recover the value of goods or services paid for under a contract which
have not, in fact, been supplied. Strictly speaking, this is a claim for
restitution;

(c) to recover damages for breach of contract where the contract has not
been carried out at all (note the special legal meaning of the word ‘recover’
in this context: the claimant is not really recovering anything since, in
the ordinary use of the English language, one cannot ‘recover’ what one
never had in the first place);

Example

Chris orders and pays £5,000 in advance for office carpeting to be supplied
by Carpets Ltd. Carpets Ltd fails to supply the carpet. Chris has two claims
here, though both may be consolidated in the same legal action. The first is a
restitution action to claim his money back. The second is an action for damages
for breach of contract, the amount of damages being the difference between
the £5,000 which Chris had agreed to pay Carpets Ltd and the amount that
Chris will have to pay a different contractor in order to get the job done.
Thus, if Chris has to pay Flooring Ltd £6,000 to do the job, Chris will be
entitled to £1,000 damages for breach of contract.
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In examples (a) and (b), it is possible that the failure of Builders Ltd to pay
for the bricks and of Carpets Ltd to supply the carpet is due to insolvency. In
such a case, Anne and Chris will claim from the liquidators of Builders Ltd
and Carpets Ltd. Such a claim will, at best, yield only a proportion of what
Anne and Chris have actually lost, and in many cases, because of prior claims
to the assets of the insolvent companies, Anne and Chris will receive nothing.

(d) to recover damages where one party has purported to carry out his part
of the bargain but has done so defectively.

In practice, by far the greater part of breach-of-contract actions are
concerned with defective performance rather than non-performance.

Example

Fiona has installed double glazing units in Gemma’s factory at a cost of
£20,000. Some of the work is faulty, and although Fiona is given the
opportunity to rectify the faults, she says she can’t fit the work into her work
schedule. Gemma calls in Harriet to rectify the defects at a cost of £2,000.
Gemma will be entitled to this amount as damages for breach of contract.

Standard form contracts

Nowadays the use of ‘standard-form” contracts is widespread. A standard-
form contract is a contract where some, if not all, of the terms are determined
in advance by one party or the other and are printed in a standard form.
Sometimes the terms are negotiable, but often it is a case of one party saying
to the other, “These are the only terms on which I am willing to do business—
take it or leave it.’

A standard-form contract may have been specially drafted on its behalf by
the enterprise’s own lawyer, or it may have been drafted by a trade association
for the use of its members. In some cases, where members of one trade
association regularly contract with members of another, model terms are
negotiated between the two. For example, the Plant Contractors’ Association
and the Federation of Civil Engineering Contractors have produced a set of
model terms to be used in plant-hire contracts.

In drafting standard-form contracts, it is important to be aware of the
Unfair Contract Terms Act 1977. This does not, as its title would imply,
control all unfair contract terms, but only unfair terms which aim at excluding
or limiting the liability of one party for breaches of 